“Ignorance of the law ex- 
cuses no man; not that all 
men know the law, but be- 
cause ’tis an excuse every man 
will plead, and no man can tell 
how to refute him.”—John 
Selden, Table Talk, “Law.” 
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Guide for NAIC Rules 
on Advertising A & H Insurance 


The National Association of Insurance 
Commissioners recently promulgated a 
nonofficial interpretive guide for the 
NAIC rules governing advertisement of 
accident and sickness insurance. This 
guide was the result of the work of the 
subcommittee on interpretation of the 
NAIC rules governing A & H advertis- 
ing. Both the report of this subcommit- 
tee and the interpretive guide follow. 


ss HORTLY after the creation of this Sub- 

‘7 committee by action of the N. A. I. C. 

at its December 1955 meeting in New York 

City, the Chairman of the Accident and 

Health Committee appointed the following 

members: 

Commissioner Thomas Gillooly of West 
Virgina 

Commissioner Cyril Sheehan of Minnesota 


Commissioner Donald Knowlton of New 


Hampshire 
Superintendent Leffert Holz of New York 
Director Thomas R. Pansing of Nebraska, 
the last-named being designated as Sub- 
committee Chairman. 

The Subcommittee then appointed the 
following Industry Advisory Group to as- 
sist in its work: 

Valentine Howell, representing Life Insur- 
ance Association of America 
Jay C. Higdon, representing American Life 

Conference 
Berkeley Cox, representing Association of 

Casualty Surety Companies 
Joseph J. McGee, Jr., representing Associa- 

tion of Insurance Advertisers 
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Paul Watt, representing Health and Acci- 
dent Underwriters Conference 

Charles G. Dougherty, representing Bureau 
of Health and Accident Underwriters 

J. W. Scherr, Jr., representing Life Insurers 
Conference 

Chase M. Smith, 
Mutual Alliance 


Artemas C. Leslie, representing Blue Cross 
Commission 


representing American 


Donald T; Diller, representing Blue Shield 
Commission 


Approximately fifteen meetings of the Sub- 
committee or working portions thereof have 
been held in New York City, Chicago, 
Washington, Cincinnati and St. Louis. 
Superintendent Holz has at all times been 
represented by Julius Wikler, his First 
Deputy Superintendent. 


In accordance with its instructions, the 
Subcommittee has prepared and appends 
hereto a Guide which is intended to be 
interpretive of the N. A. I. C. Rules Gov- 
erning Advertisement of Accident and Sick- 
ness Insurance adopted by the N. A. I. C. 
at its aforementioned meeting in Decem- 
ber, 1955. (See N. A. I. C. Proceedings, 
Mid-winter Meeting, New York City, 1955, 
Report of A & H Committee.) 


It is the belief of the Subcomittee that 
this Interpretive Guide should be regarded 
only as the opinion of the foregoing mem- 
bers of the Subcommittee and its Industry 
Advisory Group, It is thought by them 
to be a reasonable approach for use by State 
Commissioners in administering said Rules 
and by company advertisers in preparing 
advertisements within the provisions of 
said Rules. It is not contemplated that the 
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Guide in all of its detail shall become the 
official act or recommendation of the A & H 
Committee or of the N. A. I. C., or that it will 
be adopted by any state. Instead, it should 
be considered to be just what its name 
implies, a guide, and no more, entirely with- 
out force of law, for reference only in such 
situations at it may be found to be useful. 
Furthermore, it is expected that frequent 
changes in the Guide will be recommended 
by this Subcommittee from time to time as 
new and changed facts and problems appear 
in this field of advertising. 


Another function of this Subcommittee is 
to consider and recommend from time to 
time changes in the aforementioned Rules 
themselves, as the need for such changes 
becomes apparent. During the past six 
months the Subcommittee has spent its time 
and effort on preparation of the Interpre- 
tative Guide, and has not considered sug- 
gested Rules changes. During this period, 
however, suggestions have been received 
pertaining to proposed Rules changes, and 
it should be the next order of Subcommittee 
business to consider the same. Those Rules 
which have been most widely controverted 
and should soon receive Subcommittee 
attention are: 


Rule 1C, with respect to a different defi- 
nition and treatment of agents and brokers; 


Rule 4, with respect to the words “or for 
other reasons” etc.; 


Rule 11B, particularly with respect to its 
proposed deletion. 


There are and will be others, of course. 


As previously authorized, in response to 
specific request of the Federal Trade Com- 
mission, the Subcommittee appeared at two 
public hearings (on February 8 and April 
30, 1956) called by the Commission as part 
of its fair trade practice conference pro- 
cedure. At the specific request of the Chair- 
man of that conference, the aforementioned 
Rules were placed in the record at the first 
hearing, after which Commission personnel 
prepared their own proposed rules, which 
were then made the subject of the second 
hearing. 


In accordance with all of the foregoing 
report the Subcommittee unanimously recom- 
mends as follows: 


I. That the appended Interpretative 
Guide to the N. A. I. C. Rules Governing 
Advertisement of Accident and Sickness 
Insurance be received, that it not be made 
a part of the official proceedings of this 
meeting of the N. A. I. C., and that the 
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THIS ISSUE IN BRIEF 


As you read this issue you will learn 
that: 


in the recent vase of McNelley 
v. Perry the court refused to require 
disclosure of the existence of liability 
insurance or the limits of coverage. 
Page 503. 


it is suggested that a policy pro- 
vision be adopted which states that 
the term “physician” includes “doc- 
tors of osteopathy” and that the term 
“hospital” includes “osteopathic hos- 
pitals.” Page 509. 


. the rule in the federal courts ap- 
pears to be that passion or prejudice 
on the jury’s part may not be inferred 
from the mere excessiveness or inade- 
quacy of the verdict. Page 517. 


two estate-planning tools have 
become very popular in recent years 
—the “sprinkling” or “spray” trust 
and the limited power of appointment. 
Page 530. 


Assistant Secretary of the Association be 
directed to reproduce said Guide so that 
one or more copies may be mailed to each 
State Commissioner and so that additional 
copies may be available as needed. 


II. That the Subcommittee during the 
ensuing six months receive and consider 
suggested changes of the aforementioned 
N. A. I. C. Rules, giving first attention to 
the three proposed changes specifically men- 
tioned above. 


III. That the Subcommittee during the 
ensuing six months receive and consider 
suggested changes in the Interpretive Guide. 


IV. That the Subcommittee report its 
activities to the December, 1956 meeting of 
this Association. 


V. That this report be approved. 


INTERPRETIVE GUIDE FOR THE 
NAIC RULES GOVERNING ADVER- 
TISEMENT OF ACCIDENT AND 
SICKNESS INSURANCE 

Basic Principles of Interpretation 


The proper promotion, sale and expansion 
of accident and sickness imsurance are in 
the public interest, and the Rules are to be 
construed in such a manner as not to re- 





strict, inhibit or retard such promotion, sale 


and expansion. 

In applying the Rules it must be recog- 
nized that advertising plays an essential 
part in promoting a broader distribution of 
accident and sickness insurance. Advertis- 
ing necessarily seeks to serve this purpose 
in various Some advertisements are 
the direct or principal sales inducement and 
are designed to invite offers to contract. 


ways. 


is to 


In other advertisements the function 
describe coverage broadly for the purpose 
of inviting inquiry for further information. 
Still other advertisements are solely foi 


the purpose of promoting the reader’s in- 
terest in the concept of accident and sick- 
ness insurance or of promoting the insurer 
sponsoring the These dif- 
ferences should be given recognition through 
interpretation of the Rules. Further, it 
should be recognized that exceptions, reduc- 
tions and limitations have an important role 
in defining coverage for the F 
insurance within 


advertisement. 


purpose ol 
keeping reasonable 


bounds. 


costs 


‘Therefore, when applying the Rules to a 
specific advertisement, it will be necessary 
to take into consideration the detail, char- 
purpose, and entire content of 


acter, use 


the advertisement. 


Specific Principles of Interpretation 


The Rules apply to group as well as indi- 
vidual accident and sickness insurance, Be- 
cause the two differ widely in many respects, 
it follows that one interpretation will not 
always suffice for both. When that is the 
a specific interpretation for group is 
set forth. Some of the distinctions between 
Individual and Group that should be taken 
into account in applying the Rules are: 


case, 


|. Frequently the prospective group 
policyholder is thoroughly conversant with 
insurance or employs competent insurance 
advisors. 


2. Group plans are often the result of 


collective bargaining whereunder the plan 
must continue in existence for a specified 
period of time even though the insurance 
carrier may be changed. 

3. Many group contracts are tailor-made 
to fit the policyholder’s particular situation, 
and are the result of extensive negotiations. 

4. Group insurance generally contem- 


plates that all or part of the premium is to 
be paid by the group policyholder. 


5. The insurance provided by a group 
plan may be underwritten by several dif- 
ferent insurers. 
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6. Much group insurance material is pre- 
pared and published after the contract is 
written. 

7. Some states have statutory forms of 
group coverage. 


Section 1. Definitions 


A. An advertisement for the purpose of 
these rules shall include: 


(1) printed and published material and 
descriptive literature of an insurer used in 
newspapers, magazines, radio, and TV 
scripts, billboards and similar displays; and 

(2) descriptive literature and sales aids 
of all kinds issued by an insurer for pre- 
sentation to members of the public, includ- 
ing but not limited to circulars, leaflets, 
booklets, depictions, illustrations, and form 
letters; and 

(3) prepared sales talks, presentations 
and material for use by agents and brokers, 
and representations made by agents and 
brokers in accordance therewith. 

B. Policy for the purpose of these rules 
shall include any policy, plan, certificate, 
contract, agreement, statement of coverage, 
rider or endorsement which provides acci- 
dent or sickness benefits, or medical, surgi- 
cal or hospital expense benefits, whether 
on a cash indemnity, reimbursement, or 
service basis, except when issued in con- 
nection with another kind of insurance other 
than life, and except disability and double 
indemnity benefits included in life insurance 
and annuity contracts. 

C. Insurer for the purpose of these rules 
shall include any individual, agent, broker, 
corporation, association, partnership, re- 
ciprocal exchange, inter-insurer, Lloyd’s, 
fraternal benefit society, and any other legal 
entity engaged in the advertisement of a 
policy as herein defined. 


Interpretation of Section 1A(1) 


Advertisements for the sole purpose of 
obtaining employees, agents, agencies or 
brokers are among those not to be con- 
sidered within the definition of an advertise- 
ment. 


Interpretation of Section 1A (2) 


The definition of the word, “Advertise- 
ment,” is intended to include material used 
in the solicitation of renewals and reinstate- 
ments except for communications or notices 
which mention the cost of the insurance but 
do not describe benefits. It does not include: 
material in house organs of insurers; com- 
munications within an insurer’s own organi- 


(Continued on page 549) 
IL J — August, 1956 





Federal Flood Insurance Act 
Signed by President 


The Federal Flood Insurance Act of 
1956 (S. 3732), which sets up a $5 billion 
flood insurance program, was signed by the 
President on August 7. 


Provision is made under the law (Public 
Law 1016) for federal loans to flood vie- 
tims. Loans will be made only with respect 
to amounts exceeding the first $500 of the 
loss. The amount of all loan contracts at 
any one time will not exceed $2 billion, but 
might be increased, with the approval of 
the President, an additional $500 million in 
any one fiscal year. The administrator 
of the law is authorized to establish a 
program combining insurance and loans 
in order to provide the greatest variety and 
amount of protection against flood loss. 


The administrator will establish a sched- 
ule of “estimated rates” for this insurance 
which will be adequate, in his judgment, 
to produce sufficient proceeds to pay all 
claims for probable losses over a reason- 
able period of years. These “estimated 
rates” are to be used as a basis for deter- 
mining the fees to be paid by the persons 
insured. The administrator will establish 
such classifications of fees as he deems 
necessary—based on the use of the prop- 
erty to be insured, the availability of insur- 
ance from private sources covering such 
property and the ability of the insured to 
self-insure or reinsure. He can establish 
differentials in levels of fees for such 
classifications. 


Prior to July 1, 1959, the administrator 
will pay into a disaster insurance fund an 
amount equal to the difference between the 
fees charged for insurance policies issued 
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and the amount which would have been 
charged if the “estimated rates” were 
applied. After June 30, 1959, each state 
will pay into the fund an amount equal 
to one half the difference between the fees 
charged for policies issued after such date 
on property in the state and the amount 
which would have been charged if the 
“estimated rates’ were applied. The ad- 
ministrator will pay an amount equal to the 
state’s contribution for each policy issued. 

The administrator is to provide for the 
determination of types and location of prop- 
erty with respect to which insurance or 
reinsurance will be made available under 
the act, the nature and limits of loss or 
damage in any area and such other matters 
as may be necessary. 

The 


issued 


outstanding amount of insurance 
under the law is not to exceed 
$250,000 per person. The amount of insur- 
ance on any dwelling unit will not exceed 
$10,000. Each insurance policy is to con- 
tain a loss-deductible clause relieving the 
administrator from any liability for paying 
the first $100 of a proved and approved 
claim for plus 5 per cent of the 
remainder, or such larger amount of per- 
centage as may be specified by the ad- 
ministrator upon issuance of the: policy. 
The amount of policies and reinsurance 
agreements outstanding at any one time 
under the act will not exceed $3 billion 
(which limit may be increased with the 
President’s approval by further amounts 
not to exceed $2 billion) minus the aggre- 
gate amount of claims proved and approved 
under the polices issued but plus fees 
collected. 


loss, 


No insurance or reinsurance, or loan con- 
tract, is to be issued covering risks against 
which insurance is available on reasonable 





terms from other public or private sources. 
No insurance will be issued under the 
act on any property declared by a state 
or local zoning authority (or other author- 
ized public body) to be in violation of state 
or local flood zoning laws. After June 
30, 1958, no insurance or reinsurance is to 
be issued on any geographical location un- 
less an appropriate public body has adopted 
flood zoning restrictions, if any, as may be 
deemed necessary by the administrator to 
reduce damages from flood in the location. 


“Flood” is defined as including “any 
flood, tidal wave, wave wash, or other 
abnormally high tidal water, deluge, or the 
water component of any hurricane or other 
severe storm, surface landslide due to ex- 
cess moisture, and shall have such other 
meaning as may be prescribed by regu- 
lation of the Administrator.” 


It may be inferred from reading the law 
that the administrator will have very broad 
powers in carrying out its provisions. 
However, Section 13 requires him to use 
the facilities and services, to the maximum 
extent practicable, of private organizations 
and persons authorized to engage in the 
insurance business. He is also permitted to 
pay reasonable compensation for the use of 
such facilities. 


The law authorizes the administrator to 
establish a disaster insurance fund, a dis- 
aster reinsurance fund and a disaster loan 
fund, 

Upon disallowance of any claim against 
the administrator or upon refusal of the 
claimant to accept the amount allowed upon 
any claim, the claimant can institute an 
action against the administrator in the 
United States district court in which a 
major portion (in terms of value) of the 
insured property is located. Any such 
action will have to be begun within one 
year after the date upon which tne claimant 
received written notice of the disallowance 
or partial disallowance of his claim. The 
administrator is to appoint one or more 
agents within the jurisdiction of each United 
States district court upon whom service 
of process can be made in any such action. 
Exclusive jurisdiction will be conferred 
upon all United States district courts to 
hear such actions without regard to the 
amount in controversy. 


Social Security Amendments 
Enacted into Law 


The 1956 Social Security Act amend- 
ments are now law. Public Law 880 (H, R. 
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7225) was approved by the President on 
August 1. The law extends old-age and 
survivors insurance coverage, effective with 
respect to taxable years ending after 1955, 
to self-employed lawyers, dentists, osteo- 
paths, veterinarians, naturopaths, chiroprac- 
tors and optometrists. Self-employed doctors 
of medicine remain excluded from coverage. 


The law also makes other important 
changes in the coverage provisions. Farm 
workers will be covered if they are paid 
$150 cash wages a year by one employer 
or if they work for 20 or more days for one 
employer for cash wages computed on a 
time basis. The former “100-a-year” cash 
wage test is eliminated. Generajiy speaking, 
so-called “crew leaders” will be deemed 
to be the employers of farm workers whom 
they furnish to perform agricultural labor 
for other persons. This simplifies the de- 
termination of the identity of the employer 
in such cases, and covers more farm workers 
who work as crew members since they 
generally work for the crew leader longer 
than for a single farm operator. 


The law clarifies the status of share 
farmers by statutorily defining their serv- 
ices as self-employment. It includes earn- 
ings from rentals of real estate as net 
earnings from self-employment in certain 
cases where the income is derived by the 
owner or tenant of a farm who also par- 
ticipates in its operation. 


Another provision of the law will allow 
self-employed farmers whose annual gross 
earnings are not more than $1,800 to count 
two thirds of their gross income as net 
earnings for social security purposes. Farmers 
whose annual earnings are over 
$1,800 may report either their actual net 
earnings, or, if these net earnings are less 
than $1,200, they may report $1,200. Farm 
partnerships are also permitted to use this 
optional method of reporting. 


gross 


Tax rates are increased under the law. 
For employers and employees, a % per cent 
increase is added to existing tax rates; 
for the self-employed, a % per cent increase 
is added. The purpose of the tax increase 
is to finance the new disability provisions 
of the law. The increase is effective be- 
ginning January 1, 1957, with respect to 
employers and employees and for taxable 
years beginning after December 31, 1956, 
with respect to the self-employed. 


The age at which old-age and survivors 
benefits may be paid to women workers, 


(Continued on page 516) 
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Discovery by Plaintiff of Defendant’s 


Liability Insurance Coverage 


By ROBERT G. YOUNG 


Requiring disclosure of the ex- 
istence of insurance or the lim- 
its of liability coverage permits 
discovery beyond the boundaries 
of the rules, the author states 


ULE 26 of the Federal Rules of Civil 

Procedure (providing for oral deposi- 
tion of any person, including a party to a 
suit) is probably the most used tool in 
securing information and evidence in prepa- 
ration for trial. Subdivision (b) of that rule 
provides that the deponent may be exam- 
ined regarding any unprivileged matter 
which is relevant to the pending action, 
whether the matter relates to the claim or 
the defense of the examining party or to 
the claim or defense of any other party. 
The rule provides that it is not a ground 
for objection tha: the testimony sought at 
the time of the taking of the deposition will 
be inadmissible at the trial if such testimony 
appears reasonably calculated to lead to the 
discovery of admissible evidence. 


Rule 33 provides that any party may serve 
upon any adverse party written interroga- 
tories to be answered by the party upon 
whom such interrogatories have been served. 
However, the rule limits those interroga- 
tories to any matters which can be inquired 
into under Rule 26(b) referred to above. 


Rule 34 provides that upon the motion of 
any party showing good cause therefor and 
upon the necessary notice being given, the 
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court may order any party to produce, and 
permit the inspection and copying or photo- 
graphing of by the moving party, any desig- 
nated documents, papers, books, records, 
accounts, etc., “which constitute or contain 
evidence relating to any of the matters 
within the scope of the examination per- 
mitted by Rule 26(b) . . . .” 


Thus, it appears that the three major 
methods of securing pretrial discovery— 
that is, by deposition, written interroga- 
tories, and discovery and production of 
documents—are limited to the scope set out 
in Rule 26(b). 


During the years following World War 
II there has developed throughout the 
United States a theory of practice in per- 
sonal injury cases in which the paramount 
question is not “negligence” or “extent of 
damages” but whether the proposed defend- 
ant is an insured under a liability insurapce 
policy—and if so, the lirnits of his liability. 
Generally speaking, if there is no insurance 
there is no lawsuit. The first question 
asked of insurance adjusters by plaintiffs’ 
attorneys has been “what are your limits?” 
This question is usually not answered. Un- 
doubtedly, plaintiffs’ counsel do not receive 
an answer to the same question when it is 
propounded to defense counsel and so, 
under the guise of the theory that the 
knowledge of limits of liability will aid in 
the preparation and presentation of their 
case at the time of trial, plaintiffs’ attorneys 
turn to discovery rules in an effort to obtain 
such information. 
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firm of Blackwell, Walker & Gray. 
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Unfortunately, plaintiffs’ attorneys, -in at 
least two of our courts, have been able to 
induce the court to go beyond the ultimate 
and necessary boundaries of discovery pro- 
cedure and have obtained the desired in- 
formation by virtue of a court order. Armed 
with such information, plaintiffs’ attorneys 
then renew their discussion of settlement 
with defense counsel, not on the basis of 
negligence or damages sustained by the 
plaintiff but upon the extent by which the 
defendant’s liability insurance company can 
be required to pay under the terms of the 
insurance policy. 


It has been said by our courts so many 
times that it cannot be refuted that our 
federal rules must be liberally construed. 
However, it has also been said, perhaps as 
many times, that information sought by 
discovery must either be admissible at trial 
or be reasonably calculated to lead to the 
discovery of evidence in some way related 
to the claim or defense of the 
volved in the case. 


In Hickman v. Taylor, 329 U. S. 495, 67 
S. Ct. 385, 91 L. Ed. 451, our Supreme 
Court stated: “ discovery, like all 
matters of procedure, has ultimate and 
necessary boundaries.” The discovery being 
referred to by the Supreme Court is that 
provided for in Rules 26-37 inclusive of the 
Federal Rules of Civil Procedure. In that 
case it is further stated: 


issues in- 


“The pre-trial deposition-discovery me- 
chanism established by Rules 26 to 37 is 
one of the most significant innovations of 
the Federal Rules of Civil Procedure. Un- 
der the prior federal practice, the pre-trial 
functions of notice-giving issue-formulation 
and fact-revelation were performed pri- 
marily and inadequately by the pleadings. 

Inquiry into the issues and the facts 
before trial was narrowly confined and was 
often cumbersome in method. The 
new rules, however, restrict the pleadings 
to the task of general notice-giving and 
invest the deposition-discovery process with 
a vital role in the preparation for trial. The 
various instruments of discovery now serve 
(1) as a device, along with the pre-trial 
hearing under Rule 16, to narrow and clarify 
the basic issues between the parties, and (2) 
as a device for ascertaining the facts, or in- 
formation as to the existence of whereabouts 
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of facts, relative to those issues. Thus civil 
trials in the federal courts no longer need 
be carried on in the dark. The way is now 
clear, consistent with recognized privileges, 
for the parties to obtain the fullest possible 
knowledge of the tssues and facts before 
trial.” (Italics supplied.) 


Sut, as stated, these discovery rules do 
have ultimate and necessary boundaries, 


Barron and Holtzoff in their work Fed- 
eral Practice and Procedure, Volume 2, page 
263, state: 
three distinct 


“Discovery has 


and uses— 

“(1) To narrow the issues, in order that 
at the trial it may be necessary to produce 
evidence only as to a residue of matters 
which are found to be actually disputed and 
controverted. 


purposes 


“(2) To obtain evidence for use at the 
trial, 

“(3) To secure information as to the 
existence of evidence that may be used at 
the trial and to ascertain how and from 
whom it may be procured, as for instance, 
the existence, custody and location of per- 
tinent documents or the names and ad- 
dresses of persons having knowledge of 
relevant facts.” 

Research on the question of whether or 
not the ownership by a defendant of a lia- 
bility insurance policy, the name of the 
company issuing the policy, the number of 
the policy and the limits of liability under 
the policy are subject to discovery under the 
rules reveals only six cases on the ques- 
tion, Two of these cases, Brackett v. Wood- 
all Food Products, Inc., 12 F. R. D. 4 (1951), 
and Maddox v. Grauman, 4 AUTOMOBILE 
Cases (2d) 975, 265 S. W. (2d) 939, 41 
A. L. R. (2d) 964 (Ky., 1954), reach what 
the writer believes to be the erroneous con- 
clusion that such information is discover- 
able under our rules. Orgel v. AicCurdy, 8 
F. R. D. 585 (1948), might be cited by 
those desiring unlimited discovery, but such 
case can be readily distinguished from the 
question being discussed herein, On the 
other side of the ledger are the following 
cases: McClure v. Boeger, 105 F. Supp. 612 
(1952) ; Jeppesen v. Swanson, 68 N. W. (2d) 
649 (Minn., 1955); McNelley v. Perry, 18 
F. R. D. 360 (1955). 


The issue involved in the Orgel case was 
primarily whether or not the defendant was 
operating and controlling the automobile 


involved in an accident. Apparently, the 
plaintiff sought to establish that fact by 
showing that the defendant carried liability 
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insurance. The court required the disclo- 
sure, but in doing so said: 


“ 


Defendant also asserts that the 
plaintiff ‘by seeking to examine the defend- 
ant Garford on the issue of liability insur- 
ance, is attempting to spell out operation 
and control from the fact of insurance lia- 
bility coverage, when, as a matter of fact, 
whether the defendant Garford had liability 
insurance coverage on the vehicle in ques- 
tion at the time of the accident would de- 
pend on whether the said motor vehicle 
was under its operation and control’. 


“ 


The information sought by an ex- 
amination must be relevant to the subject 
matter of the pending action. Stevenson v. 
Melady, D. C. S. D. N. Y. 1940, 1 F. R. D. 
329, Under Federal Rules of Civil Pro- 
cedure, rule 26(b), 28 U. S. C. A., it is not 
necessary to establish the admissibility of 
the testimony; it is sufficient that the in- 
quiry be made as to matters generally bear- 
ing on the issue and relevant thereto. 


“On the basis of the foregoing authorities 
the motion is granted because the testimony 
plaintiff seeks may be generally relevant to 
the issues in the case.” 

In the Brackett case, Judge Darr’s decision 
that interrogatories relative to insurance in- 
formation were permissible was based upon 
the premise that the Tennessee Legislature 
had made them so. The legislation referred 
to is found in Acts of 1951, Williams’ Code 
of Tennessee, Chapter 206, Sections 2715.49- 
2715.68. Commonly referred to as the “finan- 
cial responsibility law,” it requires owners or 
operators of motor vehicles under certain 
circumstances to show financial responsi- 
bility by carrying liabilty insurance policies 
or bonds in a specified minimum amount. 
Such legislation is common throughout the 
United States, and the law of Tennessee is 
comparable to the same law in 43 of the 48 
states. 

Judge Darr observed that the modern 
trend of legislation is to require owners and 
operators of motor vehicles to maintain lia- 
bility insurance with established minimum 
requirements of limits of liability. Based 
upon that observation, he concluded: 


“From the tenor and purpose of such 
legislation it is obvious that such insurance 
policies are definitely relevant to the sub- 
ject matter of pending actions growing out 
of accidents covered by such policies, es- 
pecially in view of the fact that this legisla- 
tion apparently would require the defendant 
to disclose to the state authority the in- 
formation concerning the insurance which 
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plaintiffs seek, and this would be a matter 
of public record.” 


From an examination of the legislation 
referred to by Judge Darr, it would appear 
that the conclusion reached by him is er- 
roneous. Section 59-1208, which is part of 
Chapter 206, Acts of 1951, provides in sub- 
section (a) thereof that in order to show 
financial responsibility in the State of Ten- 
nessee, one must [ave liability insurance 
in the amount of at least $1,000 for property 
damage, $5,000 for one injury or death, and 
$10,000 for all injuries or deaths resulting 
from any one accident. 


Subsection (b) then provides that if it 
shall become necessary for a person to show 
his financial responsibility, he shall only be 
required to “show financial responsibility 
in the maximum amount as designated in 
subsection (a) of this section until the 
amount of actual damages suffered is de- 
termined by a final judgment of a Court 
of competent jurisdiction. [Acts 1951, Ch. 
206, §8 (Williams, § 2715.56).]” 


The conclusion reached by Judge Darr, 
or certainly the inference to be conveyed by 
such a conclusion, is quite contrary to the 
terms of that statute. Of course, his conclu- 
correct that whether or not a de- 
fendant has liability insurance is a matter 
of public record. However, all that is re- 
quired under the Tennessee law, and the 
Florida law also, is that after an accident 
has occurred the state authority be advised 
that the defendant does carry the amount 
of liability insurance required by the finan- 
cial responsibility law. 


sion is 


It is further noted that the decision, in 
whole or in part, was based upon the Orgel 
case which, as stated above, was determined 
on the contested issue of operation and con- 
trol of the vehicle involved in an accident. 


In the Maddox case it is stated that the 
standard automobile liability policy  evi- 
dences a contract which “inures to the 
benefit of every person who may be negli- 
gently injured by the assured o 


, 


By that language the court began with the 
erroneous premise that the defendant had 
already been determined negligently respon- 
sible for the injuries and damages allegedly 
sustained by the plaintiff. If the defendant 
had already been determined legally re- 
sponsible for the plaintiff’s alleged injuries 
and damages, then there would be no ques- 
tion but that the court’s statement was 
correct. However, no such adjudication had 
been made. 
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Also, in the Maddox case it is stated that 
soine of the main purposes of the discovery 
rule are to permit prior to trial: “(1) the 
narrowing of the issues by eliminating mat- 
about which there is no real contro- 
versy, (2) the securing of information with 
respect to the existence of evidence which 
may be used at the trial, and (3) the obten- 
tion of evidence for use at the trial,” (Italics 
supplied.) 


ters 


It is difficult to see how the existence of 
insurance or the limits of a liability policy 
could, in any way, affect the narrowing of 
the issues, the securing of information with 
respect to the existence of evidence which 
might be used at trial, or the obtention of 
evidence for use at trial, 


After the Kentucky court of appeals took 
the time, trouble and space in its opinion 
of setting forth the main purposes of the rule 
for discovery prior to trial, it then attempts 
to justify its position on a condition of 
facts which might exist after the plaintiff 
had obtained a judgment against the de- 
fendant. The court stated that if the plain- 
tiff obtained a judgment against the de- 
fendant ‘and thereafter an execution on 
the judgment obtained should be returned, 
‘No property found’, then, under the in- 
solvency provision contained in such a 
policy, Montgomery [plaintiff] could forth- 
with bring an ancillary proceeding or inde- 
pendent action against Maddox’s insurance 
carrier, assuming of course he had indem- 
nity insurance coverage on his automobile, 
and compel the insurance company to pay 
on his judgment up to the limit of Mad- 
dox’s policy.” 


The conclusion reached by the court is no 
different than it would have been if the 
attempted discovery by the plaintiff prior 
to trial had not been made. The plaintiff 
always has the right after a judgment is 
obtained and an execution is returned “no 
property found” to proceed against the 
insurance carrier of the defendant. But that 
step is one which must necessarily wait until 
after the judgment has been obtained and 
the execution returned “no property found.” 


The court‘in the Maddox case raised the 
following question: “If the insurance ques- 
tion is relevant to the subject nfatter after 
the plaintiff prevails, why is it not rele- 
vant while the action pends?” The court 
answered the question: “We believe it is.” 


It is the writer’s opinion that the court 
was wrong in its answer to its own ques- 
tion for the same reason that the indepen- 
dent financial worth of the defendant would 
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not be relevant while the action pends. It 
is thought that even the most liberal courts 
would not require a defendant to disclose 
his independent financial worth before a 
judgment were obtained against him for the 
reason that such disclosure could in no way 
have any bearing upon either the question 
of negligence or the extent of damages sus- 
tained by a plaintiff. If that be true, then 
how can the question posed in the Maddox 
case be answered as it was? 


How will the plaintiff's fractured arm or 
leg, his period of unconsciousness or the 
severity of his other injuries or damages, 
be affected by whether the defendant has 
no insurance or whether he has 10/20 or 
100/200? Will his injuries respond to treat- 
ment in a shorter period of time if the de- 
fendant only has 10/20 than if he has 100/200, 
or will his cure not be affected by the ex- 
tent of his insurance coverage? The answer 
to the question is clear. How then does the 
existence of insurance or the extent of lia- 
bility coverage have any relevancy to the 
question of damages? 


In the McClure case, suit was brought for 
injuries sustained by the plaintiff in an au- 
tomobile accident. The plaintiff, during the 
pendency of the action, under federal Rule 
34 moved for the production of the defend- 
ant’s public liability policy covering the 
automobile involved in the accident, Chief 
Judge Kirkpatrick of the District Court of 
the Eastern Division of Pennsylvania held 
that the defendant could not be made to 
produce the policy because the same would 
not be relevant, and that such disclosure 
would not lead to the kind of information 
which is the object of discovery procedure. 
Judge Kirkpatrick referred specifically , to 
the Brackett case in the following language: 


“T am unable to arrive at the conclusion 
which Judge Darr reached in the case cited 
[Brackett] that information relating to the 
amount and terms of the defendant’s public 
liability insurance is properly obtainable 
either by means of interrogatories or under 
Rule 34, upon the sole statement that it may 
afford the plaintiff ‘rights’ not otherwise 
available. Some liability policies have en- 
dorsements providing for payment of injured 
passengers’ medical expenses, but any right 
of that kind which the plaintiff might have 
arises out of contract, is entirely different 
from the right which she is asserting against 
this defendant and cannot affect the posi- 
tion of either party in this suit. 


“T can see certain advantages to the 
plaintiff in knowing the extent of the de- 
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fendant’s coverage in an accident case, at 
least in a where the defendant is 
otherwise judgment proof and the policy is 
the plaintiff’s only resort for a recovery. 
For example, it might help the plaintiff to 
determine whether or not to accept an 
offer of settlement or to decide how much 
expenditure of time and money by way of 
preparation the case justified. However, 
every argument that could be made in favor 
of requiring the disclosure could also be 
made in favor of compelling a defendant 
in any civil case, tort or contract, to fur- 
nish the plaintiff with full information 
as to his financial resources, and, in the case 
of an individual, as to the extent of his pri- 
vate fortune. 


case 


“Of course, the fact that the information 
would not be relevant and that the fact of 
liability insurance could not be introduced 
at the trial does not necessarily forbid dis- 
covery, but whatever advantages the plain- 
tiff might gain are not advantages which 
have anything to do with his presentation 
of his case at trial and do not lead to dis- 
closure of the kind of information which is 
the objective of discovery procedure. / 
think that to grant this motion would be to 
unreasonably extend that procedure beyond 
its normal scope and would not be justified.” 
(Italics supplied.) 


In February, 1955, the Supreme Court of 
Minnesota in the Jeppesen case wrote an 
exhaustive opinion on discovery procedure 
under the rules, as related to questions con- 
cerning insurance coverage. 


In that case, after issue was joined, the 
plaintiff filed a motion under Rule 34 to 
permit him to inspect the liability policy in 
effect on a truck, owned by the defendants, 
that was involved in an accident in which 
the plaintiff was injured. The plaintiff's 
affidavit filed in support of his motion 
stated that he had to know the policy limits 
before his attorneys could properly evaluate 
his case for the purpose of settlement. In 
its decision which denied the plaintiff's peti- 
tion, the Supreme Court of Minnesota re- 
viewed the then existing law with respect 
to discovery proceedings as applied to an 
inquiry concerning insurance coverage. 


As a basis for its opinion, the court 
turned to the Hickman case and certain 
statements made therein. Italicized por- 
tions of this case cited by the Minnesota 
court are as follows: 


“ ‘The deposition-discovery procedure simply 
advances the stage at which the disclosure can 
be compelled from the time of trial to the 


Discovery of Defendant’s Coverage 


period preceding it, thus reducing the pos- 
sibility of surprise. But discovery, like all 
matters of procedure, has ultimate and neces- 
sary boundaries’.” 


The Minnesota court thereafter stated: 
“The rationale of the great bulk of federal 
cases dealing with the discovery rules is 
that the information sought by discovery 
must either be admissible on a trial of the 
issues involved in the case or it must be 
such facts or information as will lead to 
the discovery of evidentiary information in 
some way related to the proof or defense 
of issues involved in the trial of the case.” 


In the Jeppesen case the plaintiff's attor- 
neys were absolutely frank in setting forth 
their purpose in attempting to secure the 
information concerning the defendant’s pol- 
icy. Unfortunately such frankness is the 
exception rather than the rule. Although 
petitions under Rule 34 or interrogatories 
or oral depositions on the question may be 
said by the plaintiff’s attorneys to be for 
some purpose other than that of securing 
the limits of liability, there is little doubt 
but that the true purpose of the moving 
party is to acquaint himself with the insur- 
ance coverage so that he may be in a more 
advantageous position to force settlement 
or to take the case to trial. 


American Jurisprudence, Volume 15, Sec- 
tion 12, page 400, states: “The fundamental 
principle of the law of damages is that one 
injured by a breach of a contract or by a 
wrongful or negligent act or omission shall 
have fair and just compensation commen- 
surate with the sustained in conse- 
quence of the defendant’s act, which gives 
rise to the action.” 


loss 


The Florida case of Hanna v. Martin, 49 
So. (2d) 585, states: “The fundamental 
principle of the law of damages is that the 
person injured by breach of contract or by 
wrongful or negligent act or omission shall 
have fair and just compensation commen- 
surate with the loss sustained in conse- 
quence of the defendant’s act which give 
rise to the action, In other words, the 
damages awarded should be equal to and 
precisely commensurate with the injury sus- 
tained, Miller v. Robertson, 266 U. S. 243, 45 
S. Ct. 73, 69 L. Ed. 265.” 


The foregoing undoubtedly expresses the 
rule of law throughout the United States. 
Nowhere, except perhaps where punitive 
damages are sought, is the defendant’s abil- 
ity to pay a proper measure of damages. 
Yet plaintiff's attorneys in the Jeppesen case 
in effect stated that damages should be 





based on the amount of coverage afforded 
by the defendant’s insurance policy rather 
than on the basis above referred to. 


The question to which plaintiff's attor- 
neys were attempting to secure an answer 
was not the extent of the damages sustained 
by the plaintiff or an evaluation of what 
would be a fair and just compensation, but 
rather the obligation of the defendant’s in- 
surance carrier to respond in damages. An- 
swer to the question could in no way affect 
the extent of the plaintiff's damages but 
could plaintiff's 
attorney with knowledge as to how much 
the trafic would bear. 


The Minnesota court in its 
stated: “Under the guise of liberal construc- 
tion, we should not emasculate the rules by per- 
mitting something which never was _ in- 
tended or is not within the declared objects 
for which they adopted, Neither 
should expedience or the desire to dispose 
of lawsuits without trial, however desirable 
that may be from the standpoint of relieving 
congested calendars, be permitted to cause 
us to lose sight of the limitations of the 
the boundaries beyond 
which we should not go. If, perchance, we 
have the power under the enabling act to 
extend the discovery rules to permit dis- 
of information desired for the sole 
purpose of encouraging or assisting in nego- 
tiations for settlement of tort claims, it 
would be far better to amend the rules so 
as to state what may and what may not be 
done in that field than to stretch the present 
discovery rules so as to accomplish some- 
thing which the language of the rules does 
not permit.” 


The latest decision on the question in- 
volved is that found in the McNelley case, 
decided in November, 1955. This case, 
oddly enough, was decided in the United 
States District Court, Eastern Division, 
Tennessee, Northern District. We mention 
this because the Brackett case was decided 
by the District Court in the Eastern Division 
of the Southern District of Tennessee. 


instead only provide the 


conclusion 


were 


discovery rules or 


covery 


In the McNelley case, plaintiff attempted 
by interrogatories to the defendant to secure 
the following information: (1) whether or 
not the defendant had insurance coverage, 
(2) the name of the insurance company, (3) 
the policy limits, (4) whether or not the 
defendant gave his insurance carrier notice 
of the accident involved in the suit and 
(5) the date of such notice. Judge Taylor 
observed that the Federal Rules of Civil 
Procedure are to be liberally construed, but 
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then stated that the “purpose of seeking 
information from an adversary or a witness 
is two-fold: (1) To use it in the trial, or, 
(2) To use it as a lead to information for 
use in the trial.” 

The court then found that the information 
sought concerning insurance coverage would 
not be relevant to either purpose. 


One sentence written by Judge Freed of the 
District Court, Northern Division of Ohio, 
Eastern District, in Balazs v. Anderson, 77 F. 
Supp. 612, clearly draws the boundary for 
discovery: “The office of interrogatories and 
production of records under Chapter V of 
the Federal Rules of Civil Procedure, 28 
U. S. C. A. following section 723c, is to 
aid and assist the parties and the court 
in the orderly disposition of litigation, but 
not to supply information for the personal use 
of the litigants.” (Italics supplied. ) 


It is thought by some that information 
concerning insurance coverage, while not 
obtainable by deposition or interrogatories, 
might be obtainable under Rule 34 which 
provides for discovery and production of 
documents. This conclusion is reached upon 
the theory that the plaintiff by showing 
good cause may obtain the desired informa- 
tion. Rule 34, although requiring good 
cause, is limited specifically to the scope 
permitted by Rule 26(b). Therefore, al- 
though good cause must be shown under 
Rule 34, such good cause must be within 
the limits prescribed by Rule 26(b). 


Conclusion 


It is recognized that the rules of civil 
procedure will be liberally construed. This 
does not mean, however, that they should 
be stretched to the point where they be- 
come honored in their breach rather than 
in their observance. The purposes of the 
discovery rules are to aid counsel at the 
time of trial in the preparation and pre- 
sentation of their cases and to eliminate 
the element of surprise. Disclosure of the 
existence of insurance or the limits of lia- 
bility coverage can in no conceivable man- 
ner either assist in the presentation or 
preparation of the case or eliminate the 
question of surprise. 


The only purpose for the securing of 
such information by plaintiffs’ attorneys is 
to assist them in placing a value on their 
cases, based not upon the extent of dam- 
ages but upon the financial responsibility of 
the defendants’ insurance carrier. Requir- 
ing disclosure of this information permits 
discovery beyond the boundaries of the 
rules. [The End] 
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Doctors of Osteopathy 
and Osteopathic Hospitals 


By MILTON McKAY 


The author, general counsel of the American Osteopathic Asso- 


ciation, suggests the adoption of a uniform provision which 


states that the term “physician” includes “doctors of osteo- 


pathy” and that “hospital” includes “osteopathic hospitals” 


EN years’ experience as the attorney for 

the American Osteopathic Association has 
revealed the need for a better understanding 
on the part of insurance companies of the 
place occupied by the osteopathic profession 
and its institutions in the field of health 
services in this country. Frequent disputes 
over the question of whether a doctor of 
osteopathy is a “physician” and whether an 
osteopathic hospital is a “hospital” under 
health and accident insurance policies using 
these terms evidence that despite the clari- 
fication given in Frederick T. Bernhard’s 
article “Definition of ‘Hospital’ and ‘Phy- 
sician’—Claim Problems,” 1954 INSURANCE 
Law Journat 248 (April), further amplifi- 
cation in regard to the service of the osteo- 
pathic profession may be helpful. 


Osteopathic Profession 


The osteopathic profession was composed 
on March 1, 1956, of 12,634 doctors of 
which 12,431 are located in the United States 
(including the District of Columbia and the 
Territory of Hawaii) and 112 are located in 
Canada. They practice in all states, with 
the largest concentrations in California 
(2,167), Michigan (1,269), Pennsylvania 
(1,208), Missouri (1,176), Ohio (743), Texas 
(609), New York (477) and Iowa (478). In 
addition, in June, 1956, 467 new doctors of 
osteopathy graduated from the osteopathic 
colleges and will enter practice after having 
completed an internship in the next year. 
Osteopathic hospitals, approximately 400 in 
number with some 12,000 beds, provide gen- 
eral medical and surgical care and are 
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The number of hos- 
pitals and beds is largest in California (45 
hospitals with 1,679 beds), Missouri (54 
hospitals with 1,478 beds) and Michigan 
(34 hospitals with 1,474 beds). The profes- 
sion is active in the various states. An 
incomplete survey indicates that 18 doctors 
vf osteopathy state boards of 
medical examiners, ten on state boards of 
health, 15 on state hospital licensing or 
advisory councils and 336 as county or local 
health officers, coroners or medical examiners 


located in 31 states. 


serve on 


There is also activity at the federal level. 
Doctors of osteopathy serve in the capacity 
of medical officers of the Departments of 
Medicine and Surgery of the Veterans Ad- 
ministration and United States Public 
Health Service. They provide out-patient 
medical and surgical care at the local level 
for veterans, and generally prepare medical 
certificates or conduct health examinations 
required under federal law. Health cer- 
tificates prepared by doctors of osteopathy 
are accepted by all federal agencies, includ- 
ing the Civil Service Commission, Interstate 
Commerce Commission, Civil Aeronautics 
Authority, Employees’ Compensation Com- 
mission and others. In July, 1955, a bill 
(H. R. 483) to permit the commissioning 
of doctors of osteopathy as medical officers 
in the Army, Navy and Air Force passed 
the House of Representatives without. a 
dissenting vote. It was passed with amend- 
ments by the Senate on May 21, 1956. The 
bill, as finally approved by the House and 
Senate, was signed into law by President 
Eisenhower on July 24, 1956. 





Training and Education 


Doctors of osteopathy are educated in 
the six osteopathic colleges: Chicago Col- 
lege of Osteopathy, Chicago, Illinois; Col- 
lege of Osteopathic Physicians and Surgeons, 
Los Angeles, California; Des Moines Still 
College of Osteopathy and Surgery, Des 
Moines, Iowa; Kansas City College of 
Osteopathy and Surgery, Kansas City, Mis- 
souri; Kirksville College of Osteopathy and 
Surgery, Kirksville, Missouri; Philadelphia 
College of Osteopathy, Philadelphia, Penn- 
sylvania. A minimum of three years of 
preosteopathic education in a recognized 
college or university is required prior to 
matriculation in osteopathic colleges. In 
the year 1954, 72 per cent of the matric- 
ulants possessed college degrees. The four- 
year course in the osteopathic colleges 
covers all fields of medicine and surgery. It 
structural factors in the disease 
processes and includes training in osteo- 
pathic manipulative therapy as well as 
standard drug and surgical therapies. The 


stresses 


required curriculum includes the following: 


Anatomy 

Embryology 

Histology 

Physiology 

Biochemistry 

Pharmacology 

Toxicology 

Sanitation 

Bacteriology 

Parasitology 

Immunology 

Radiology 

Surgery 

Orthopedic surgery 

Urology 

Otorhinolaryngology 

Ophthalmology 

Anesthesiology 

Comparative therapeutics 

Materia medica—associated subjects 

Pathology 

Public Health—preventive medicine 

Hygiene 

Obstetrics and gynecology 

Osteopathic medicine 

Osteopathic principles, 
technic 

Internal medicine 

Neurology 

Psychiatry 

Pediatrics 

Dermatology and syphilology 

Therapeutics 

Tropical medicine 
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practice and 


The osteopathic colleges had a total en- 
rollment in 1955 of 1,867. Each college 
owns or controls the use of hospitals for 
teaching purposes. Ejighty-nine hospitals 
are approved by the Bureau of Hospitals 
for intern training, and approximately 99 
per cent of present graduates complete 
an internship upon graduation. Forty-two 
hospitals are approved for residency train- 
ing programs in the fields of dermatology 
and syphilology, internal medicine, neu- 
rology and _ psychiatry, obstetrics and 
gynecology, ophthalmology and otorhino- 
laryngology, pathology, pediatrics, physical 
medicine and _ rehabilitation, proctology, 
radiology and surgery. Specialty certifica- 
tion boards have been established in all of 
these fields. Postgraduate education is 
furnished by the colleges and hospitals, and 
through special professional programs spon- 
sored by the state and national osteopathic 
associations or affiliated organizations. Os- 
teopathic colleges and intern and residency 
hospitals are approved for such training by 
the Bureau of Professional Education and 
Colleges and the Bureau of Hospitals of the 
American Osteopathic Association. 


The six osteopathic colleges are all non- 
profit educational institutions. They receive 
federal and state grants-in-aid. The Col- 
lege of Osteopathic Physicians and Sur- 
geons utilizes the Osteopathic Unit of the 
Los Angeles County General Hospital as its 
teaching hospital. In Los Angeles County 
v. Ford, 263 Pac. (2d) 638 (1953), contracts 
between Los Angeles County and private 
medical schools in the area, including the 
osteopathic college, were approved for the 
payment to the schools of funds for “medical 
and teaching services in the County Hos- 
pital” at Los Angeles. The Kirksville Col- 
lege of Osteopathy and Surgery received a 
$400,000 grant under the federal Hospital 
Survey and Construction Act to assist in the 
construction of its new teaching hospital. 
The Philadelphia College of Osteopathy re- 
ceived $200,000 (appropriated by the Penn- 
sylvania Legislature and approved by the 
governor on June 1, 1956) to be expended 
in the biennium ending May 31, 1957, “for 
the general maintenance of the college and 
the purchase of such apparatus and equip- 
ment as the trustees may deem necessary 
for the best interests of the college.” A new 
$250,000 clinic building at the Kansas City 
College of Osteopathy and Surgery will 
be paid for in part by a federal grant. All 
of the osteopathic colleges receive annual 
teaching grants of approximately $25,000 
each from the United States Public Health 
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Service to assist in cancer and cardiovascu- 
lar instruction in the colleges. Federal 
research funds have also been allocated 
to the colleges from time to time. Presi- 
dent Eisenhower, in his health message to 
Congress on January 26, 1956, recommended 
“that Congress enact legislation authorizing 
$250 million for.a 5-year program to assist 
in construction of research and teaching 
facilities for schools of medicine, osteopathy, 
public health, and denistry and other re- 
search institutions.” (Italics supplied.) 


Licensing and Practice 


Doctors. of osteopathy are licensed in all 
states. In Arizona (99), California (2,167), 
Colorado (211), Connecticut (70),’ Dela- 
ware (24), District of Columbia (17), 
Florida (342), Territory of Hawaii (11), 
Illinois (390),7 Indiana (163), Iowa (478), 
Kentucky (41), Maine (218), Massachusetts 
(255), Michigan (1,269), Missouri (1,176), 
Nebraska (68),> Nevada (25), New Hamp- 
shire (24), New Jersey (377), New Mexico 
(106), New York (477), Ohio (743), Okla- 
homa (355), Oregon (139), Pennsylvania 
(1,208), Rhode Island (80), South Dakota 
(53), Tennessee (69), Texas (609), Utah 
(23), Vermont (36), Virginia (34), Wash- 
ington (161), West Virginia (118), Wis- 
consin (167) and Wyoming (17), doctors 
of osteopathy are eligible to receive licenses 
granting complete diagnostic and _ thera- 
peutic rights and privileges, including drugs 
and major operative surgery. The figure 
after each state represents the number of 
doctors of osteopathy located in these states. 
The figures total 11,820. the 
licensing laws date back as far as 1896 (as 
in Missouri) or 1907 (as in Texas) while 
other laws (as in New York where doctors 
of osteopathy are now licensed “to practice 
medicine without limitation”) were enacted 
as late as 1945. In eight states some legal 
limitations are placed upon the use by doc- 
tors of osteopathy of either drugs or major 
surgery, and in four states limitations are 
placed upon the use of both. Doctors of 
osteopathy register under the state narcotic 
laws in 41 states, the District of Columbia 
and the Territory of Hawaii. 


Some of 


The most recent court decisions relating 
to the legality or right of doctors of osteop- 
athy to practice their profession have been 
rendered in Arizona, Illinois, Missouri and 


West Virginia. In the Arizona case, Gates 
et al. v. Kilcrease, 188 Pac. (2d) 247 (1947), 
osteopathy were held to be 
“physicians” within the term as used in the 
exemption section of the state optometry act. 


In Chicago College of Osteopathy v. Puffer, 
5 Ill. 441, 126 N. E. (2d) 26 (1955), the Iili- 
nois Supreme Court ordered the Medical 
Examining Committee of the Department of 
Registration and Education to approve the 
Chicago College of Osteopathy as a school 
whose graduates are eligible to take the ex- 
amination for a license to practice medicine 
and surgery in all its branches. The de- 
cision is important, for the record in the case 
establishes the extent to which a board 
composed of doctors of medicine will go 
contrary to the law in an attempt to deny 
approval to an osteopathic college. The 
case has been called a classic in the field 
of discrimination. 


doctors of 


The Missouri decision in Stribling et al. v. 
Jolley et al., 253 S. W. (2d) 519 (1952), in- 
volved the scope of osteopathic practice 
rights under the Missouri Osteopathic Prac- 
tice Act, and the right of licensed osteo- 
pathic physicians to practice in county 
hospitals in the state. The Circuit Court of 
Audrain County (the trial court), made the 
following findings of fact and conclusions 
of law: 


“FINDINGS OF FACT 


“1. Osteopathy is a 
and surgery. 


school of medicine 

“2. The American School of Osteopathy 
of Kirksville, Missouri (and its successors) 
at all times during and since 1897 has given 
a course of instruction to its graduates in 
osteopathy that included, in addition to 
manipulation, teaching and practicing in the 
use of drugs as supportive or therapeutic 
agents. 

“3. The American School of Osteopathy 
at Kirksville, Missouri (and its successors) 
at all times during and since 1897 has given 
a course of instruction to its graduates in 
osteopathy that included, in addition to 
manipulation, teaching and practicing in the 
field of operative surgery with instruments. 

“4. The American School of Osteopathy 
of Kirksville, Missouri (and its successors) 
at all times during and since 1897 has given 
a course of instruction to its graduates in 
osteopathy that included, in addition to 
manipulation, teaching and practicing in the 


’In Nebraska, approximately ten licenses to 


1In Connecticut, 18 doctors of osteopathy have 


qualified for an unlimited license. 

2In Illinois, no less than 17 have already 
qualified for the unlimited license since the 
Illinois Supreme Court decision of April 19, 1955. 
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practice medicine and surgery have been issued 
to doctors of osteopathy. 





field of operative surgery with such drugs 
as supportive or therapeutic agents as were 
necessary to perform such operations. 


“ac 


5. The American School of Osteopathy 
at Kirksville, Missouri (and its successors) 
at all times during and since 1897 has given 
a course of instruction to its graduates in 
osteopathy that included, in addition to 
manipulation, teaching and practicing of 
obstetrics, including treatment, care and 
delivery of pregnant women, with such in- 
struments as were necessary, and the use 
of drugs as supportive or therapeutic agents. 


“6. Osteopathic physicians in the practice 
of their profession in Missouri during and at 
all times since 1897 have been using drugs 
therapeutic and 
have practiced operative surgery, with in- 
struments, and during the entire time there 
has never been any action of any kind insti- 
tuted against any of them by the State 
Board of Health or the State Board of Med- 
ical Examiners, challenging their right to 
practice their profession with the use of 
such therapeutic agents. 


“7. All physicians holding 
certificates from the Missouri State Osteo- 
3oard have the right to use in their 
professional practice, in Missouri, in the 
treatment of diseases of abnormalities of the 
human body, any or all of the following sup- 
portive or therapeutic agents: 


as supportive or agents, 


osteopathic 


pathic 


(1) Manipulative therapy; 
(2) Drugs (or medical preparations); 
(3) Operative surgery with instruments. 


“8. The Missouri State Osteopathic Board 
of Registration and Examination since its 
creation has always subjected applicants for 
licenses to practice osteopathy in this state 
to examinations upon the subjects required 
by the statutes testing their knowledge in 
the use, among other things, of drugs and 
operative surgery with instruments as sup- 
portive or therapeutic agents in the treat- 
ment of diseases of the human body, and 
found them qualified in the use of such 
agents before issuing them a license to prac- 
tice their profession, 


“9, An osteopathic physician using drugs 
or performing operative surgery with in- 
struments in his practice in Missouri is not 
practicing medicine and surgery within the 
meaning of Section 9988, R. S. Mo., 1939, 
as amended Laws 1945, p. 1147. 


“10. The rule promulgated by the Board 
of Trustees in February, 1940, excluding 
osteopathic physicians from practicing in 
the Audrain County Hospital discriminates 
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against osteopathic physicians and their 
school of medicine and surgery. 

“11. The rules promulgated by the Board 
of Trustees in February, 1940, excluding 
osteopathic physicians from practicing in 
the Audrain County Hospital, such as the 
requirement of Article III, Section 1 of the 
By-Laws of the medical staff of the hos- 
pital approved by the plaintiffs requiring 
that an applicant for membership on the 
medical staff must possess membership in 
the Audrain County and Missouri State 
Medical Societies, are unreasonable and void. 


“12. It is advisable at times, and some- 
times necessary, to place patients in hospitals 
for treatment of diseases or afflictions when 
no surgery is to be performed and no drugs 
are to be administered, and where the sole 
therapeutic agent to be applied is manipula- 
tion.” 


“CONCLUSIONS OF LAW 

“1. ‘Osteopathy’ is a ‘school of medicine’ 
and ‘osteopathic physicians and surgeons’ 
are practitioners of a school of medicine 
and are ‘physicians’ within the meaning of 
the Missouri statutes regulating their prac- 
tice rights and duties. 


“2. Duly licensed osteopathic physicians 
in Missouri have the right to use in their 
practice in treating diseases of the human 
body, drugs (or medical preparations) and 
to perform operative surgery with instru- 
ments. 


“3. An osteopathic physician in Missouri 
in prescribing drugs (or medical prepa- 
rations) or performing surgery with instru- 
ments, in the treatment of diseases of the 
human body, is not engaged in the prac- 
tice of medicine or surgery within the 
meaning of the Medical Practice Act (Sec- 
tion 9988, R. S. Mo., 1939). 


“4. The 1940 rule of the Board of Trus- 
tees excluding osteopathic physicians from 
practicing their profession in the Audrain 
County Hospital is unreasonable, discrimi- 
natory and void. 


“5. Osteopathic physicians and surgeons 
have the right to treat their patients in the 
Audrain County Hospital, subject to rea- 
sonable rules and regulations promulgated 
by the Board of Trustees, but such rules 


and regulations shall not discriminate 
against licensed osteopathic physicians or 
their school of medicine. 


“6. The Legislature, in referring to 
‘osteopathy’ as a system, method or science 
of treating diseases of the human body as 
taught at the American School did not 
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intend to make the teaching and practicing 
of the subjects taught and practiced touch- 
ing the treatment of diseases of the human 
body as static or fixed, but dynamic and 
prospective and intended that the pro- 
fession could make normal progress and 
growth, so that new and improved methods 
could be added when found superior to the 
old and that the old could be discarded 
when found to be inferior.” 


The St. Louis Court of Appeals on re- 
view affi-med the findings and conclusions 
establish'ng the right of doctors of oste- 
opathy to practice in county hospitals, but 
held that the trial court had been without 
jurisdiction to make the findings and con- 
clusions pertaining to the lawful scope of 
osteopathic practice. The 
theless recognized the long use of drugs 
and surgery by doctors of osteopathy in 
the state, and recognized the reliance of 
people, particularly in rural Missouri, upon 
the services of osteopathic physicians and 
hospitals. 


The West Virginia case, Vest et al. v 
Cobb et al., 76 S. E. (2d) 885 (1953), per- 
tained to the proper construction to be 
placed upon the West Virginia Osteopathic 
Practice Act. The court stated: 


“We therefore hold that under Code, 
30-3, and Code, 30-14, read and construed 
in part materia that the defendant, Glenn E. 
Cobb, having heretofore been duly licensed 
to practice as an osteopathic physician and 
surgeon, has the right in the practice of his 
profession to treat ‘any human ailment or 
infirmity by any method’, as physicians and 
surgeons may do under Code, 30-3-2.” 


decision none- 


“Physician” 


Most state laws and the policies of 
insurance companies provide that medical 
services shall be provided by “physicians.” 
Doctors of osteopathy have been held to 
be “physicians” in the following decisions: 
Stribling et al. v. Jolley et al., cited above; 
Vest et al. v. Cobb et al., cited above; Gates 
et al. v. Kilcrease, cited above; The People 
v. Siman, 278 Ill. 256 (1917); Towers v. 
Glider and Levin, 101 Conn. 169, 125 Atl. 
366 (1924); Hoverton v. District of Columbia, 
289 F. 628 (1923); Hostetler v. Woodworth, 
28 F. (2d) 1003 (1928); Bruer v. Woodward, 
22 F. (2d) 580 (1927); Waldoe v. Poe, 14 F. 
(2d) 752 (1926); Mutual Life Insurance 
Company of New York v. Geleynse, 241 Mich. 
659 (1928); Bandel v. Department of Health, 
193 N. Y. 133, 85 N. E. 1007 (1908); Jn Re 
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Opinion of Justices, 107 Atl. 102 (1919); 
Commonwealth v. Cohen, 15 Atl. (2d) 730, 
142 Pa. Super. 199 (1940); State v. North, 
136 Ohio 523 (1940): Anderson v. National 
Casualty Company, 135 N. Y. S. 889, 151 
App. Div. 439 (1912). In addition, under 
the statutory construction acts in a few 
states lowa, Pennsylvania and 
Wisconsin, the term “physician” is defined 
to include doctors of osteopathy. In most 
states, opinions of attorneys general have 
held doctors of osteopathy to be physicians. 


such as 


In few states would the inclusion of a doc- 
tor of osteopathy under the legal meaning 
of the term “physician” be seriously dis- 
puted today. 


One of the greatest causes of legal con- 
fusion over osteopathy is the reliance still 
being placed upon legal annotations relat- 
ing to osteopathy, citing early decisions 
construing laws which did not 
involve the meaning of the term “physician” 
but rather the lawful scope cf osteopathic 
practice. (See 86 A. L. R. 626, and 115 
A. L. R. 959, for example.) These anno- 
tations fail to recognize or cite subsequent 
changes in the laws regulating the 
licensing of doctors of osteopathy. 
early cases generally referred to doctors of 


licensing 


state 
These 
osteopathy as “physicians” or “osteopathic 
physicians” while decreeing the statutes to 
be limited in granted. 
The decisions frequently suggested that the 
osteopathic profession seek 
lief. Subsequent legislative amendments or 
revisions were procured, but unfortunately 
are not made a part of the annotations. 
To cite a few examples, Georgia Association 
of Osteopathic Physicians and Surgeons v. 
Allen, 31 F. Supp. 206 (1940), is widely 
cited as holding that doctors of osteopathy 


scope. of practice 


legislative re- 


may not prescribe narcotics under Georgia 
law. However, attention is not usually called 
to the fact that the Georgia Legislatuye, at 
the legislative session immediately follow- 
ing this decision, amended the osteopathic 
practice act to specifically include the right 
to use narcotics, and amended the narcotic 
act definition of “physician” to include a 
osteopathy within its 
(See Georgia Acts of 1941, pages 


licensed doctor of 
meaning. 


352-354.) 


Palmer v. O’Hara, 359 Pa. 213 (1948), 
held that doctors of osteopathy could not 
sign certificates of commitment to mental 
institutions, but in 1951 the Pennsylvania 
Legislature amended the state mental health 
law to give them this right by defining a 
physician to be a person licensed to prac- 
tice medicine or osteopathy. Nelson v. State 
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Board of Health, 108 Ky. 769, 57 S. W. 501 
(1900), defined osteopathy as a nonmedical 
or surgical practice, but the present Ken- 
tucky Medical and Osteopathic Practice 
Act, Section 1(7), defines osteopathy to be 
“the diagnosis, treatment or 
and all human ailments, 
diseases, injuries or infirmities by any means, 


correction of 
any conditions, 


methods, devices or instrumentalities.” 

Most of the other archaic legal decisions 
pertaining 
larly 


to osteopathy have been simi- 


reversed by later legislative enact- 


ments. Although such subsequent legislative 
receive the same treatment 
annotations as an appellate 


decision to the same legal conclusion, none- 


changes do not 
in the legal 


theless, the legislative changes 
these old 


this 


decisions in cases 


Frequently 


lawyers overlook fact 


“Hospital” 


The term “hospital” in relation to oste- 
opathic hospitals has not received the same 
wide judicial term 
“physician” in 


interpretation as the 
relation 
opathy. In ordinary parlance, hospital care 
is given by physicians. 


to doctors of oste- 
If a practitioner is 
a physician licensed under state law, little 
question arises concerning the hospital in 
which he provides his health care. 


Osteopathic hospitals are licensed under 
state hospital licensing laws in all the states 
in which they are located on the same basis 
hospitals. It been held 
unconstitutional to deny to an osteopathic 
10spital a general hospital license (see 
Morgan v. State et al., 155 Neb. 247, 51 
N. W. (2d) 382 (1952)). Stribling v. Jolley 
declared it unlawful for a county public 
hospital in Missouri to deny the use of 
its facilities to licensed doctors of oste- 
opathy. This case involved a statute pro- 
hibiting discrimination in the use of county 
hospitals, and directed that all licensed 
physicians might care for patients in such 
hospitals. Earlier cases had been decided 
to the contrary where the statutes had not 
prohibited the governing boards of public 
governmental hospitals from promulgating 
rules and regulations excluding practition- 
ers of one or more schools of medicine 
(see Hayman v. City of Galveston, 47 S. Ct. 
363, 273 U. S. 414, 71 L. Ed. 714 (1927)). 


as medical has 


have the 
same legal effect as a reversal of the courts’ 


The Hayman decision, and several later de- 
cisions citing it, established the right of 
public governmental hospital governing boards 
to promulgate regulations either admitting 
or excluding doctors of osteopathy in the 
absence of a statutory provision to the 
There is a considerable legal 
basis today for holding the opinion that 
in some states even in the absence of a 
nondiscrimination provision in the state 
public hospital law, doctors of osteopathy 
may possess a statutory right to use public 
hospitals the same as physicians holding 
the degree of doctor of medicine. Recent 
decisions recognize that a public tax sup- 
ported hospital should be operated for the 
benefit of all the sick and injured in’ the 
area in which it is located—not just for 
the benefit of patients of physicians of the 
allopathic school of medicine or just for 
the benefit of doctors of medicine who 
belong to the local medical society affili- 
ated with the American Medical Associ- 
ation.* Osteopathic hospitals in no less 
than five states have received grants-in-aid 
under state hospital survey and construc- 
tion acts to assist in the construction or 
expansion of hospital facilities, as have 
other hospitals jointly staffed by doctors 
of medicine and doctors of osteopathy. 


contrary. 


The widest use of public hospitals by 
doctors of osteopathy is found in Missouri, 
Iowa and California, with occasional use in 
Indiana, Kansas, Michigan, Nevada, New 
Mexico, Oregon, Texas and Wisconsin. 
A $9,220,000 bond issue approved by Los 
Angeles County voters in November, 1954, 
has authorized the construction of a new 
500 bed osteopathic unit of the Los Angeles 
County General Hospital. Approximately 
225 doctors of osteopathy staff the present 
300 bed osteopathic unit which the new 
hospital will replace. The largest single 
unit nonprofit osteopathic hospital is the 
Detroit Osteopathic Hospital with 285 beds. 
Facilities for an additional 135 beds are 
now under construction. Its services in 1954 
included in part: 


Total bed capacity: 
Adults and children 
Bassinets 


Total 





* Hamilton County Hospital et al. v. Andrews, 
84 N. E. (2d) 469, 85 N. E. (2d) 365 (ind., 1949); 
Findlay et al. v. Board of Supervisors of County 
of Mohave et al., 72 Ariz. 58, 230 Pac. (2d) 526 
(1951); Johnson v. City of Ripon et al., 259 
Wis. 84, 47 N. W. (2d) 328 (1951); Albert v. 


514 


Board of Trustees of Gogebic County Public 
Hospital, 314 Mich. 344, 67 N. W. (2d) 244 
(1954); Ware v. Benedikt, 280 S. W. (2d) 234 
(Ark., 1955), Alpert v. Board of Governors of 
City Hospital, 145 N. Y. S. (2d) 534 (1955). 
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Average 
daily 
census 
207.1 
19.5 
42.7 
46.0 


Patient 
days 
75,609 

7,126 

4,672 15,586 

4,313 16,793 


18,269 115,114 


Admissions 


7,434 
1,850 


Adults 
Pediatrics 
Obstetrical 
Newborn 


Total 


Total deaths 
Total necropsies 
Autopsy per cent 


SURGERY 


4.356 
3,081 


Total minor surgery 
Total major surgery 
Total surgery 

Surgery by services: 
General surgery 
Gynecology 

Sections 
Proctology 
Urology 
Orthopedics 
Eye, ear, nose and throat 
Thoracic 
Tonsil clinic 


Total 7,437 


Unless there are qualifying terms in a 
policy clearly excluding osteopathic hospi- 
tals, there is little likelihood that legally 
they are not covered by most insurance 
policies. 


Solution 


Insurance companies are going to con- 
tinue to be harassed over disputes con- 
cerning the osteopathic school of medicine 
until they adopt a uniform national policy 
toward it placing doctors of osteopathy and 
osteopathic hospitals upon the same basis 
as doctors of medicine and medical hospi- 
tals. No solution short of this will solve 
the problem. 


A compilation prepared in 1952 by the 
American Osteopathic Association showed 
that doctors of osteopathy serve as exami- 
ners for over 200 life insurance companies 
and 60 fraternal benefit companies. Need- 
less to say, a physician who serves as ex- 
aminer for one insurance company is not 


5 Journal of the American Medical Association, 
June 20, 1953, p. 737. 
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when another company 
in the same business refuses to accept a 
medical certificate prepared by him or 
refuses to permit him to furnish medical 
or surgical care to one of its insureds. An 
estimated 9 million people in the United 
States look to doctors of osteopathy for 
their health care.’ These people are not 
fixed in one place. They move from state 
to state, and they select doctors of oste- 
opathy under their democratic right to 
choose the services of the physician of 
their own These persons do not 
recognize that an insurance company might 
seek to regulate and restrict their freedom 


a little confused 


choice. 


of choice. 


The unlimited legal status of doctors of 
osteopathy under state laws has become so 
widespread as to make decisions pertain- 
ing to the profession based upon a list of 
impracticable—provided, of course, 
that legal limitations upon practice where 
they do exist must be recognized if any 
The state licensing boards in 
all states police and’regulate professional 
practice. In addition, the American Oste- 
opathic Association through its Committee 
on Ethics and Censorship further controls 
ethical These agencies can be 
relied upon to control the legality of the 
services provided. These regulatory meas- 
ures have proved effective to establish 
firmly the present professional recognition 
accorded the profession. Insurance compa- 
nies can rely upon these regulatory meas- 
ures by not requiring personnel in claim 
departments to attempt to become acquainted 
with the some 48 different state laws regu- 
lating the profession. 


states 


issues arise. 


practice. 


All doctors of osteopathy in the country 
have received the same professional edu- 
cation and training encompassing all ac- 
cepted diagnostic and therapeutic procedures 
and modalities, including the use of drugs 
and surgery. All but a small 
percentage are located in unlimited prac- 
tice right states where they may, if they 
so desire, exercise in full this training and 
education. The doctors in the limited prac- 
tice right states with few exceptions hold 
unlimited licenses in one or more other 
states, but remain in the limited states 
because of personal preference. These doc- 
tors can, however, at any time move to 
an unlimited state because their profes- 
sional education and training qualifies them 
for such licensure and practice. 


operative 








Insurance companies 
the unlimited 
tice is so highly 


whether 


forget 
prac- 
doc- 


frequently 

states modern 
developed that few 
doctors of osteopathy or 
doctors of medicine, exercise the full scope 
ot their practice privileges 
of hospitals alone restrict 
major 


that in 


tors, 


The regulations 
the practice of 
such institutions to a 
the staff. The few state 
laws still placing legal restriction upon the 
practice of doctors of 


surgery in 
small number on 
osteopathy do not 
form a valid basis for classifying the recog- 
nition accorded to these doctors. In the 
conform their prac- 
tice to the legal limitations, but the actual 
character of the practices of the doctors in 
most instances differ from those 
in the unlimited states because in the latter 
most any confine 
their practices to either a general or 
cialty 


limited st tes, doctors 


does not 


States doctors in event 
spe- 
practice, 

Insurance companies can eliminate many 
hours of administrative expense 
and friction by adopting a uniform attitude 
toward the osteopathic profession. By this 
method companies eliminate compli- 
cated rules and interpretations which breed 


nee dless 


can 


WHAT THE LEGISLATORS ARE DOING — 


to dependent mothers of deceased insured 
workers, and to and dependent 
wives of eligible workers is set at 62 years, 
rather than 65 years as in the former law. 
However, the benefits paid to insured 
women workers and wives of insured work- 
ers will be subject to reduction if they, 
apply for benefits before they reach age 65. 
Working women would receive 80 per cent 
of their full benefit and wives would re- 
per cent of their full benefit 
should they retire at age 62. If they delay 
retirement, working women would be given 
5/9 of 1 percent for each month’s delay, 
and wives would be given 25/36 of 1 per 
cent for each such month. Once a woman 
accepts a reduced benefit, it will not be 
increased upon her reaching age 65. Also, 
benefits may be paid to children, regardless 
of age, who are permanently and totally 
disabled prior to their eighteenth birthday, 
if their disability has continued beyond age 
18. In the case of a disabled child, the 
mother of the child will also be eligible 
for benefits so long as she continues to 
have the child in her care. 


widows 


ceive 75 


A very important new provision of the 
law provides for the payment of disability 
insurance benefits to totally and permanently 
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confusion and misunderstanding without 
promoting any visible economic or social 
benefits. If companies will adopt a_ uni- 
form provision that the term “physician” 
includes “doctors of osteopathy” and the 
term “hospital” includes “osteopathic hos- 
pitals,” the administration of claims and 
the relations of the companies with their 
insureds and the-osteopathic profession will 
be settled and amicably promoted with 
little likelihood of any further confusion 
arising. 

The public deserves to receive the serv- 
ices that they need in time of illness or 
injury without being made the unfortunate 
victims of ambiguous terminology. When 
insurance company representatives them- 
selves at times are not certain of the mean- 
ing of terms and the insureds must wait 
weeks for interpretive opinions, it is clear 
that the insureds’ failure to read the “mind” 
of the company is the only fault that has 
occurred. The insureds deserve better, and 
experience has shown that a uniform policy 
is the only solution that will meet this 


challenging situation. [The End] 


Continued from page 502 


disabled workers at age 50. The amount of 
the monthly disability insurance benefit 
payable to an individual eligible under these 
provisions will be the same as the primary 
insurance amount computed for regular 
social security benefits. Payment of disa- 
bility insurance benefits will begin in July, 
1957. 


Other Federal Legislation 


The 1955 stop-gap formula for taxing 
life insurance companies has been extended 
to the 1956 tax year. Public Law 784 (H. R. 
11995) continues the present basis for pay- 
ment of income taxes by life companies 
in 1957 on their 1956 operations. The law 
was approved by the President on July 24. 

Another new law provides for the inclu- 
sion of uniformed military personnel in 
the contributory social security system. It 
supplements military retirement and sur- 
vivors’ benefits. The law (Public Law 881, 
H. R. 7089) was approved on August 1. 


A bill (S. 3879) designed to enable auto- 
mobile dealers to bring suit against auto- 
mobile manufacturers regarding termination 
of franchises was signed by the President 
on August 8. It is Public Law 1026. 
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Judicial Review of Excessive 


and Inadequate Jury Verdicts 


By GEORGE E. JUBA 


The author submitted this paper in par- 
tial fulfillment of the requirements of 
a doctorate at Willamette University 


GENERAL PRINCIPLE may be as- 
“% serted that the determination of the 
amount of damages in a law action is pri 
marily the province of the jury under proper 
instructions by the trial court, and that 
the courts are generally reluctant to inte 
fere with the verdict when it is challenged 
either as excessive or inadequate. The scope 
of this dissertation will be restricted to an 
inquiry into the power of an appellate court 
to question the propriety of a jury award, 
and under what circumstances it will utilize 
the power it has. 


STATE COURTS 
Function of Appellate Courts 


Although the states have conferred appel- 
late power in respect to this question ranging 
from the broad power found in Louisiana 
under the practice of its civil law’ to those 
states * having constitutional provisions sim- 
ilar to that found in the Seventh Amendment 
of the United States Constitution restricting 
such power, the general reluctance to tamper 
with a jury verdict appears to be controlling 
everywhere. As a statement of the view 
taken by the great majority of the courts, 
the following may be quoted: 

“Doing justice between litigants is the 
prime object of the law. It is in the trial 
court that this object should be sought and 
can be obtained by a trial judge who will 
fearlessly perform the duties of his office 
and who will exercise a reasonable and 
lawful control over the verdict. This is a 


responsibility that cannot be shifted to an 
appellate court.” 

[he responsibility rests on the shoulders 
of the trial judge and no other, for the 
appellate control the 


power of courts to 


amount of damages awarded comes into 


play only when the facts before it are such 
that it is clear that certain standards evolved 
by the 


These 


breached. 
appearing in 
following: (1) so 
that it 
actuated by passion, prejudice or partiality, 
mistake of law or 
first blush; 


upper courts have been 
standards, commonly 
the cases, include the 


grossly excessive as to show was 


or was based on 
facts; (2) grossly 
(3) shocking to the conscience or 
justice of the court; (4) palpably contrary to 
the evidence; (5) so excessive or inadequate 
that a could not reasonably 
have made it 


some 
excessive at 
sense of 


sensible jury 


With the possible exception of Louisiana, 
the state appellate courts have recognized 
a difference in the powers and duties of the 
trial judge and that of the reviewing court 
when the inquiry concerns the propriety of 
jury verdicts. Most of the courts view the 
trial judge as a thirteenth juror, with the 
power to evidence and judge 
the credibility of the witnesses. It ts con- 
ceded that an appellate court has no such 
power and that it cannot weigh the evidence 
and pass on the credibility of the witnesses 
as a juror does. The courts also seem to 
be in general agreement that if there is 
substantial evidence in the record support- 
ing the damages awarded by the jury and 
it is inferentially approved by the trial judge 
by his denial of a motion for a new trial 
without altering the damages, the reviewing 
court is powerless to tamper with the award 
returned by the jury. 


weigh the 


This is not to say, 
however, that the appellate courts are abso- 





1 Louisiana Constitution (1921), Art. 7, Sec. 
10; Burge v. Windolph, 79 So. (2a) 912’ (La.. 
1955). 


Excessive and Inadequate Verdicts 


Van Lom v. Scheiderman, 187 Ore. 89, 210 
Pac. (2d) 461 (1949): Coppo v. Van Wieringen, 
36 Wash. 120, 217 Pac. (2d) 294 (1950). 

* Sassano v. Roulard, 27 Cal. App. (2d) 372, 
81 Pac. (2d) 213 (1948). 
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lutely void of power to review the awards 
made by juries and approved by the trial 
court. It merely means that as a matter 
of policy the appellate courts will seldom 
interfere with such awards unless factors 
constituting reversible error are present. 


Mere Excess or Inadequacy 


Where an action is brought for the re- 
covery of unliquidated damages to the 
admeasurement of which no fixed rule of 
law can be applied, the appellate courts will 
rarely set aside the verdict of a jury simply 
because the damages are, in its opinion, 
inadequate or excessive. The verdict will 
be set aside if it clearly appears that it is 
so grossly inadequate or excessive as to 
afford evidence of bias, passion or prejudice, 
or of mistake and oversight, in failing to 
take into consideration the proper elements 
of damage in assessing the amount of re- 
covery. As to the review of the trial 
court’s conduct in sustaining or rejecting a 
motion aimed at altering a jury award or 
a motion for a new trial, the reluctance of 
the appellate courts to reverse such an 
order is even stronger. No reversal will be 
made unless it plainly appears that the trial 
court abused its discretion. The cases bring 
out that when there is material conflict of 
evidence regarding the extent of damage, 
the imputation of such abuse is repelled.* 

Innumerable state court decisions passing 
upon the excessiveness or inadequacy of the 
damages awarded show that the appellate 
courts are customarily content to turn the 
decision simply upon whether the award is 
or is not within the descriptive phrases 
“grossly excessive,” “manifestly unreason- 
able,” “a result of passion and prejudice” or 
the like, whichever is chosen as the stand- 
ard in that jurisdiction. With rare excep- 
tion will they find reversible error where 
it is merely alleged that the verdict was 
excessive or inadequate. 


Conclusiveness of Verdict 


In law actions if there is any evidence 
reasonably tending to sustain a jury verdict, 
such verdict and judgment based thereon 
will rarely be disturbed on appeal.* That 


* Brown v. Service Coach Lines, Inc., 20 Auto- 
mobile Cases 1200, 71 Ga. 437, 31 S. E. (2d) 236 
(1944). 

5 Strosk v. Howard Terminal Company, 4 
Negligence Cases (2d) 438, 277 Pac. (2d) 828 
(Cal. App., 1954). 

* Valley Steel Products Company v. Long, 
282 Pac. (2d) 232 (Okla., 1955). 

7 Couch v. St. Louis Public Service Company, 
18 Automobile Cases 494, 173 S. W. (2d) 617 
(Mo., 1943); Monterosa v. Grace Lines, Inc., 90 
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this is the view taken by almost all the 
jurisdictions is readily recognized on perusal 
of the many cases dealing with this ques- 
tion. The deference which the appellate 
courts give to the trial courts’ rulings in 
regard to the question of damages stems 
from the trial courts’ favorable opportunity 
to sense the atmosphere in the courtroom 
and correctly appraise the effect of things 
upon the jurys’ verdicts. So, too, the trial 
court sees the witnesses, both medical and 
otherwise. Above all, the trial court sees 
the injured plaintiff and takes personal note 
of his or her appearance, just as does the 
jury which has the primary function of fixing 
the amount of compensation to be awarded. 
Consequently, when the trial court actually 
considers the matter of the excessiveness 
or inadequacy of the verdict and gives an 
affirmative expression of its own considered 
view as to whether or not the finding was 
correct, the appellate court accords it very 
great weight. Indeed, the appellate court 
regards it as so strongly persuasive that 
except in a case which calls unmistakably 
for intervention, the judgment of the trial 
court will not be disturbed on appeal." 


It is obvious that there is an element of 
speculation in most personal injury verdicts, 
and our court system necessarily places the 
determination of such damages in the hands 
of a jury. When the trial court expressly 
or impliedly approves of the jury award, it 
follows that an appeal based on the abuse 
of the trial court’s discretion, or improper 
conduct on the part of the jury, will not be 
readily entertained by the appellate court 
unless it is clearly shown that such error 
exists. A recent Connecticut decision pre- 
sents the spirit in which most of the courts 
approach this problem: 


“There is no precise rule by which an 
award of damages can be fixed in an action 
for personal injuries, because compensation 
for them does not lend itself readily to 
mathematical computation. The 
amount of the award is a matter within the 
province of the trier of facts. Then 
too, denial by the trial court of a motion to 
set aside a verdict claimed to be excessive 
is entitled to weighty consideration. { 
It is with these principles in mind that this 


Cal. App. (2d) 826, 204 Pac. (2d) 377 (1949); 
Lawson v. Sitgraves, 22 Automobile Cases 600, 
186 S. W. (2d) 182 (Ky., 1945); Rein v. Jarvis, 
281 Pac. (2d) 1019 (Colo., 1955): Karcesky v. 
Laria, 114 Atl. (2d) 150 (Pa., 1955); Sproule v. 
Nelson, 81 So. (2d) 478 (Fla., 1955); Strosk v. 
Howard Terminal Company, cited at footnote 5; 
Stults v. Palmer, 141 Conn, 709, 109 Atl. (2d) 
592 (1954); Bennett v. Hill, 342 Mich. 754, 71 
N. W. (2d) 220 (1955). 
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court must examine the defendant’s claim 
that the amount of the verdict is exorbitant 
and unjust in the light of all the evidence. 
Such a claim raises a question of law. The 
issue here is not whether this court would 
have awarded more or less. It is whether 
the total amount of the verdict falls within 
the necessarily flexible limits of fair and 
reasonable compensation or is so large as 
to offend the sense of justice and compel 
a conclusion that the jury were influenced 
by partiality, prejudice or mistake.” * 

An examination of the cases reveals that 
the finding of a trial judge sitting as a trier 
of facts without a jury is accorded the same 
deference given a verdict returned by a jury. 
A 1954 Iowa case states: 

“This court has many times held that in 
a law action submitted to the court below 
sitting as a trier of the facts, its findings 
have the force and effect of a jury verdict, 
and the judgment rendered and entered 
thereon will not be interfered with by this 
court if there is substantial support in the 
record. Whether the award be made 
by a court or by a jury, the determination 
of the amount of the recompense for physical 
suffering and disability and mental anxiety 
must be largely left to a wise and well- 
guarded discretion, and ought not be dis- 
turbed on appeal unless it is so flagrantly 
out of reason and justice as to convince the 
court of its being the result of passion, 
prejudice or other improper influence.” ° 

That some jurisdictions give greater weight 
to the finding of a trial court without a jury 
is indicated in a recent Connecticut 
wherein it is said: “The 
damages in personal injury cases is pecu- 
liarly within the province of the trier and 
will only be disturbed when plainly exces- 
sive. and this is particularly so 
where the amount is determined by the 
court in a trial without a jury.”” Also, in 
determining whether an amount awarded 
is inadequate or excessive as a matter of 
law, the courts have traditionally held that 
the evidence on the issue of damages must 
be considered in the light most favorable 
to sustaining the determination reached by 
the trier of facts. 


case 
assessment of 


Basis for Intervention 


In dealing with the power of an appellate 
court to inquire into the award by a jury, 


5’ Gorczyca v. New York, New Haven é& Hart- 
ford Railway Company, 4 Negligence Cases 
(2d) 329, 141 Conn. 701, 109 Atl. (2d) 589 (1954). 

* Gatewood v. Cooper, 5 Automobile Cases 
(2d) 135, 66 N. W. (2d) 472 (lowa, 1954). 

” Stults v. Palmer, cited at footnote 7. 
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it has been mentioned that in the develop- 
ment of the law there have been certain 
standards by which the propriety of an 
judged. Such standards often 
referred to by the courts include the fol- 
lowing: (1) grossly excessive at first blush; 
(2) shocking to the conscience or sense of 
justice of the court; (3) palpably contrary 
to the evidence; (4) so excessive or inade- 
quate that a sensible jury could not rea- 
sonably have made it; and most often 
voiced by the court and usually encom- 
passing the preceding four standards, (5) 
so grossly excessive as to show that it was 
actuated by passion, prejudice, or partiality, or 
was based on some mistake of law or facts. 


award is 


Even though these standards do exist, it 
is readily seen that the courts are not easily 
convinced that such error is present to the 
degree that they will find cause to intervene. 
As was stated previously, an allegation of 
excessiveness or inadequacy without more 
has no efficacy on appeal in almost all juris- 
dictions. Louisiana, under its civil law, and 
Texas, by statute,” have given the appellate 
court the power to review a jury award on 
In the absence of evidence 
of a breach of the standards followed by 
the court, the general result is that the 
reviewing will refuse to intervene. 
Although an award appears to be excessive 
or inadequate, it is often voiced by the 
courts that such a verdict neces- 
sarily indicate that the jury was actuated 
by improper motives. If all that appears 
by way of error is that the verdict was 
smaller or larger than the maximum which 
the proof of injuries would sustain, such 
warrant 


this basis alone. 


court 


does not 


does not the setting aside of the 
verdict by the appellate court. 

The difficulty lies in the fact that the 
question of improper damages usually arises 
type of in which 
standard will determine the 


in the action there is no 


fixed which 
amount of money that will compensate one 
for an injury.” It is for this reason that 
in the absence of such a standard or precise 
rule, the assessment of the amount of gen- 
eral damages is of necessity to a large extent 
left to the good sense and sound discretion 
of the jury. It is only when the amount 
of the award indicates passion, prejudice or 
corruption on the part of a jury that an 
appellate court can interfere with the amount 
of an award. A Utah decision illustrates a 


11 Texas Rules of Civil Procedure, Rule 440; 
Dallas Railway & Terminal Company v. Farns- 
worth, 17 Negligence Cases 1122, 227 S. W. (2d) 
1017 (Tex., 1950). 


" Clare v. 
326 (1898). 


Sacramento, 122 Cal. 504, 55 Pac. 
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typical approach in the application of these 
standards: 


““ 


although we have the 
new trial in excessive 
verdict, it is a power which we have rarely, 
if ever, exercised. Where we can 
say, as a matter of law, that the verdict was 
SO excessive as to appear to 
given under the influence of passion or 
prejudice, and the trial court abused its 
discretion or acted arbitrarily or capriciously 
in denying a motion for a new trial, we 
may order the verdict set aside and a new 
trial granted. But mere excegsive- 
ness of a verdict, without more, does not 
necessarily show that the verdict was arrived 
at by passion or prejudice. It is true 
that the verdict might be so grossly exces- 
sive and disproportionate to the injury that 
we could say from that fact alone that as 
a matter of law the verdict must have been 
arrived at by passion or prejudice. But the 
facts must be such that the excess can be 
determined as a matter of law, or the ver- 
dict must be so excessive as to be shocking 
to one’s conscience and to clearly indicate 
passion, prejudice, or corruption on the part 
of the jury.” ™ 


The standards apply where the 
allegation is that the award is excessive or 
inadequate. The general rule as to the 
disturbance of a jury verdict on the basis 
of inadequacy in an action for unliquidated 
damages is set forth as follows: 


power to 


order a case of an 


have been 


Same 


“As a rule, a verdict in an action for a 
personal tort may be set aside as inadequate 
when, and only when, it is so inadequate 
as to indicate passion, prejudice, partiality, 
or corruption, or that the jury disregarded 


the instructions of the court, or in some 


instances, where there was a vital misap- 


prehension or mistake on the part of the 
jury, or where it clearly appears from 
uncontradicted evidence that the amount of 
the verdict bears no reasonable relation to 
the loss suffered by the plaintiff. Generally, 
a verdict will not be disturbed merely on 
account of the smallness of the damages 
awarded or because the reviewing court 
would have awarded more.” ™ 


Pauly v. McCarthy, 109 Utah 431, 184 Pac. 
(2d) 123 (1947). 

“15 American 
Sec. 231, p. 664. 

6% Coppo v. Van Wieringen, cited at footnote 2. 

1% Bangert v. Hubbard, 126 N. E. (2d) 778. 

" Bergevin v. Morger, 279 Pac. (2d) 136 (Cal. 
App., 1955). 

% Cited at footnote 2. 

” St. Louis-San Francisco Railway Company 
v. King, 278 Pac. (2d) 845 (Okla., 1954); Hem- 
minghaus v, Ferguson, 30 Automobile Cases 797, 
215 S. W. (2d) 481 (Mo., 1948); Blanco v. Drury, 
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Jurisprudence, ‘‘Damages,”’ 


In a Washington decision it was stated: 
“Although it is not difficult to imagine cases 
in which everything pertaining to the ade- 
quacy or inadequacy of the damages would 
be in the record, we apparently decided all 
the cases in this category on the basis that, 
if the damages were inadequate or exces- 
sive, substantial justice had not been done, 
and that, if substantial justice had not been 
done, it may have been by reason of matters 
which could not be made a part of the 
record, and hence there could be no review 
(practically speaking) of the order granting 
a new trial.” ” 


The courts are also in general agreement 
that no distinction is made between com- 
pensatory and punitive damages. A 1955 
Indiana decision makes a clear statement of 
the position taken by the courts as follows: 
“Reviewing courts generally have the same 
power to set aside verdicts, when excessive, 
in cases involving punitive damages as it 
has when only compensatory damages are 
recovered and likewise is this general rule 
applicable where the verdict appears. to 
have been due to passion or prejudice.” ” 
And again, in a recent California decision: 
“The question of excessiveness of damages, 
whether compensatory or exemplary, is 
addressed primarily to the discretion of the 
trial court, and an award which a trial judge 
has inferentially approved by his denial of 
a motion for a new trial without reduction 
of the damages, will not be disturbed on 
appeal unless from the fact the amount 
thereof at first blush suggests passion or 
prejudice on the part of the jury.”™ In 
Van Lom v. Scheiderman,” an Oregon deci- 
sion, it is stated: “In our judgment no valid 
distinction, so far as the present question 
is concerned [appeal on the grounds of ex- 
cessiveness], can be drawn between com- 
pensatory and exemplary damages.” 


The approach 
courts of the several states indicates that 
the term “passion and prejudice” is ap- 
plied somewhat uniformly when the ques- 
tion arises.” In the many cases discussing 
the question, it consistently appears that 
the courts will not set aside a judgment on 


taken by the appellate 


224 S. W. (2d) 936 (Ky., 1949); Sullivan v. Matt, 
278 Pac. (2d) 499 (Cal. App., 1955); Karcesky v. 
Laria, cited at footnote 7; Brannan v. Shertzer, 
4 Automobile Cases (2d) 730, 64 N. W. (2d) 755 
(Minn., 1954); Pauly v. McCarthy, cited at foot- 
note 13; Waller v. Skeleton, 28 Automobile 
Cases 955, 212 S. W. (2d) 690 (Tenn. App., 
1948); Fleming v. City of Seattle, 275 Pac. (2d) 
904 (Wash., 1954); Strosk v. Howard Terminal 
Company, cited at footnote 5; Rein v. Jarvis, 
cited at footnote 7; Gorceyka v. New York, New 
Haven & Hartford Railway Company, cited at 
footnote 8; Bennett v. Hill, cited at footnote 7; 
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this basis unless it is clearly shown that the 
jury was actuated by such passion, partiality, 
or prejudice. The rigidity with which this 
rule is applied is exemplified by the lan- 
guage in a 1954 Indiana decision: “It is 
well settled that a judgment for unliquidated 
damages will not be reversed unless the 
amount fixed is so large that it cannot be 
explained on any reasonable hypothesis 
other than prejudice, passion, partiality, or 
corruption.”” A good statement of the 
policy laid down by the courts is found in 
another Indiana case: 

“In deciding this issue, we recognize gen- 
erally that the formula which is perhaps 
most frequently used to determine whether 
a verdict is excessive is to the effect that, 
to warrant interference, the verdict must be 
so excessive as to appear to have been given 
under the influence of passion and prejudice. 
We recognize that the question as to whether 
a verdict is excessive is generally one for the 
determination of the trial court in the first 
instance, and its action in granting or refus- 
ing a new trial on that ground will not be 
generally disturbed on appeal unless an abuse 
of discretion is However, when a 
verdict is so grossly disproportionate to any 
reasonable compensation warranted by the 
facts that it shocks the sense of justice and 
raises at once a strong presumption that 
it is based on prejudice or passion rather 
than on sober judgment, a court of appeals 
should not hesitate to set it aside notwith- 
standing that the trial court had refused 
to do so.” ™ 


shown. 


Again, the general attitude of the courts 
is expressed as follows: “While the award 
is subject to review by an appellate court, 
we are not justified in disturbing it unless 
we find it to have been influenced by im- 
proper motives. To do otherwise would be 
to do away with our jury system.”* And 
in a Mississippi case: “Dealing with the 
amount of verdicts is one of the most 
troublesome questions with which the courts 
have to struggle. There is no exact yard- 
stick, or measurement, by which to test the 
question. Each case must depend upon its 
own facts. The test is not what amount 
the members of the court would have 


(Footnote 19 continued) 
Stiefel v. Wandro, 68 N. W. (2d) 53 (Iowa, 
1955); Moore v. S. L. Grundstein & Sons, 39 
Automobile Cases 842, 125 N. E. (2d) 743 (Ohio, 
1952): Montgomery City Lines v. Davis, 261 Ala. 
491, 74 So. (2d) 923 (1954). 

2 Bowers v. Sells, 123 N. E. (2d) 194 (ind., 
1954). 

21 Bangert v. Hubbard, cited at footnote 16. 

2 Merwin v. Kellems, 78 So. (2d) 865 (Fla., 
1955). 
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awarded had they been upon the jury, or 
what they, as an appellate court, think 
should have been awarded, but whether the 
verdict is so to indicate that 
the jury was animated by passion, prejudice, 
or corruption.” ™ 


excessive as 


In determining the presence or absence 
of passion and prejudice as a stimulant to 
a jury verdict, the Supreme Court of Ariz- 
ona™ has set forth certain elements, if pres- 
ent in the trial, which would be the basis 
for the jury’s improper conduct: (1) im- 
proper evidence was admitted upon which 
the jury might have acted; (2) the argument 
of counsel outside the record and of 
such a nature as might have been calculated 
to arouse the prejudice of the jury; (3) im- 
proper instructions of law were given which 
might have misled the jury; (4) there is 
proof of some misconduct on the part of the 
jury. The court added that if none of these 
matters appear from the record, the court 
may not set aside a verdict on the ground 
that the verdict was a result of passion and 
prejudice. 


was 


A number of courts, in concluding that 
passion and prejudice were or were not pres- 
ent as a factor in the jury award, use such 
terms as “presumption of passion and preju- 
dice,” * “suggests passion and prejudice,” ™ 
“indicates passion and prejudice,”™ and the 
like in their opinions when discussing the 
problem. However, in comparing the cases 
it is apparent that there is no real difference 
in the views taken by the various jurisdic- 
tions in their approach to the issue. There 
is merely a matter of the choice of words. 


Abuse of Discretion 


When an appellate court reverses a trial 
judge on the basis of abuse of discretion, it 
is true that there is no direct review of the 
excessiveness or inadequacy of 


the jury 
award. It is, 


however, an important facet 
of the issue due to the fact that many re- 
versals are the result of a reviewing court’s 
conclusion that the trial judge abused his 
discretion in approving or disapproving a 
motion tor a new trial which was based on 
the contention that the verdict was either 


*% Peerless Supply Company v. Jeter, 2 Auto- 
mobile Cases (2d) 525, 65 So. (2d) 240 (Miss 
1953). . 

* Standard Oil Company of California vt. 
Shields, 12 Automobile Cases 954, 58 Ariz. 239 
119 Pac. (2d) 116 (1941). : 

= Simpson v. Wilmer, 10 Negligence Cases 
63 Cal. App. (2d) 501 (1944). > oe 

* Bergevin v. Morger, cited at footnote 17. 

** Fleming v. City of Seattle, cited at foot- 
note 19: Re‘n v. Jarvis, cited at footnote 7: 
Bennett v. Iil!, cited at footnote 7 : 
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excessive or inadequate. Such an assign- 
ment of error is generally carefully con- 
sidered by the reviewing courts. It is 
apparent that the assignment of error is 
approached with the initial assumption that 
the trial judge knew the rule as to the obli- 
gation devolving upon him, and that in re- 
jecting or sustaining the motion he did 
properly exercise his discretion.” There 
appears to be no difference in approach 
whether the assertion is that of inadequacy 
or excessiveness. 
tion in at 
where it 


However, a slight devia- 

one jurisdiction is noted 
“When a trial court 
refuses to grant relief against an allegedly 
inadequate verdict an appellate court will 
exercise even greater caution in reviewing 
its action.” * 


least 


was said: 


It is the general rule that the question 
of whether a verdict is proper and in con- 
formance with the evidence is addressed in 
the first instance to the sound discretion of 
the trial court. Only when error is clearly 
evident from the record will the appellate 
courts reversal. A Georgia deci- 
sion states the general position taken by 
most of the courts: 


order a 


“Where the trial judge refuses to order 
a new trial on the general grounds in a 
damage case, this court has stated that if 
the trial court can conscientiously acquiesce 
in the verdict, though it may not exactly 
accord with his best judgment or though 
some other finding might seem somewhat 
more satisfactory to his mind, and if his 
sense of justice is reasonably satisfied, he 
should, in the absence of some material 
error of law affecting the trial, approve it, 
and this court will uphold him in so doing 
and wiil not say that he abused his discretion. 
In short, this court will interfere with that dis- 
cretion only in cases of manifest abuse.” ” 

In a recent California case it is said: 
“Whatever may be the rule which should 
govern the trial judge it is certain that 
when his action in granting a new trial on 
the ground of excessive damages, or re- 
quiring a reduction of the amount as to the 
condition of denying one, comes to be re- 
viewed on appeal, his order will not be 
reversed unless it plainly appears that he 
abused his discretion; and the cases teach 
that, when there is material conflict of evi- 

* Brown v. Service Coach Lines, Inc., cited 
at footnote 4; Strosk v. Howard Terminal Com- 
pany, cited at footnote 5; Karcesky v. Laria, 
cited at footnote 7; Berg v. Ullevig, 70 N. W. 
(2d) 133 (Minn., 1955). 

* Karcesky v. Laria, cited at footnote 7. 

* Brown v. Service Coach Lines, Inc., cited 
at footnote 4. 


% Strosk v. Howard Terminal Company, cited 
at footnote 5. 


dence regarding the extent of damage, the 
imputation of such abuse is repelled, the 
same as if the ground of the order were 
insufficiency of the evidence to justify the 
verdict.” * 


Comparison with Prior Awards 


In the determination of whether or not 
a jury verdict is excessive or inadequate, it 
is generally held that the comparison of the 
award in the instant case with awards aris- 
ing out of a similar fact situation has very 
little or no influence. A minority of the 
courts recognize a “rule of uniformity” in 
judging the propriety of verdicts by com- 
paring the award with the monetary amounts 
allowed for similar injuries in other cases 
where it is asserted that the award was 
excessive.” In these jurisdictions the so- 
called “uniformity rule” does not seem to 
be in general use when the question is that 
of the inadequacy of damages. 

The view taken by most of the courts 
seems to be that the comparison of the 
instant award with others made in the same 
jurisdiction for injuries of a similar nature 
furnishes no decisive criterion for judging 
the award.” However, many courts do view 
other awards as some guidance in deter- 
mining the range of those necessarily flexible 
limits of fair and reasonable compensation 
by which the amount of the verdict must 
be tested. And it was said in a recent 
Missouri decision: “Prior decisions are ad- 
visory and not controlling on the question 
of damages in personal injury cases and, 
while a standard of uniformity should be 
kept in mind, it is true always that each 
case presents its own problem.”™ A Ken- 
tucky case states: “ a verdict which 
has been held not to be excessive is not 
the correct criterion for the determination 
of inadequate damages, and a comparison of 
the damages awarded in similar cases can- 
not establish a rule to be followed in per- 
sonal injury cases as each case must be 
determined by the facts and circumstances 
peculiar to it.”™ 


Compromise Verdicts 


An area of somewhat less importance, 
and one which is much less common, is that 


2 Hemminghaus v. Ferguson, cited at foot- 
note 19. 

% Brannan v. Shertzer, cited at footnote 19. 

“% Schaefer v. Transamerican Freight Lines, 
18 Automobile Cases 467, 173 S. W. (2d) 20 
(Mo., 1943). 

* Wilkins v. Hopkins, 3 Automobile Cases 727, 
278 Ky. 117, 128 S. W. (2d) 169 (1939). 
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of the compromise verdict. This usually 
occurs where a jury finds a defendant liable 
for damages, but the verdict is for an 
amount so small in comparison with the 
expense incurred by the plaintiff that it is 
apparent the jurors who believed that the 
defendant was not negligent surrendered 
their opinion in exchange for the consent 
of the other jurors to an award dispropor- 
tionate to the plaintiff’s out-of-pocket ex- 
penses. While jurors may properly give 
great weight to the opinions of the other 
jurors and may make reasonable concessions 
as a result of argument and persuasion, a 
verdict arrived at by their surrender of 
conscientious convictions upon a material 
issue is deemed improper in all jurisdic- 
tions.” This, however, should not be con- 
fused with the situation where all the jurors 
agree that the defendant is liable but there 
is a difference of opinion as to the sum to 
be awarded—some jurors desiring to give 
a higher award, others a lesser award— 
with the final verdict being a sum falling 
somewhere between the two extremes as 
a result of a compromise. This procedure, 
although oftentimes erroneously labeled a 
compromise verdict, is not improper and is 
not subject to attack in the 
or on appeal. 

The courts for various reasons appear 
generally reluctant to find that a verdict 
was exacted as a result of a compromise of 
the jurors. The most common reason ap- 
pears to be that the court should not invade 
the sanctity of the jury room without good 
cause, and this is especially true when the 
issue involves only general damages. The 
attitude of the courts in dealing with this 
problem is propounded in a 1948 California 
decision wherein it was said: 


lower court 


“There is no fixed standard by which we 
may determine the exact amount of money 
that will compensate one for an injury. In 
the absence of such a standard or precise 
rule the assessment of the amount of gen- 
eral damages of necessity and to a large 
extent must be left to the good sense and 
sound discretion of the jury. It may 
be very generally stated that where general 
damages alone are involved an appellate 
court should be slow to conclude that a 
verdict is a result of compromise simply 
because the amount of the award is small.” ” 


When it is concluded by a reviewing 
court that the jury in its deliberation arrived 


% Woods v. Hitze, 33 Automobile Cases 148, 
94 Cal. App. (2d) 910, 212 Pac. (2d) 12 (1949). 

* Sassano v. Roullard, cited at footnote 3. 

8 Gilbert v. Lahn, 24 N. J. Misc. 257. 
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at the award as a result of compromise, it 
is generally agreed that the entire award 
must fall and the case should be sent back 
to the trial court for a trial de novo on all 
the issues. However, when the error which 
caused the resulting inadequacy does not 
affect the other issues, there is authority for 
the position that the case will be sent back 
for a new trial restricted to the issue of 
damages alone.” A New Jersey opinion 
reads: “Obviously the question of defend- 
ant’s liability was shrouded in great doubt 
and we are persuaded that the jury resolved 
this question against him by the expediency 
of off-setting the doubt by awarding inade- 
quate damages. The factual background 
supplies a reasonable inference that the 
original verdict was the result of a compro- 
mise and therefore invalid.”” On _ this 
basis the court reversed the finding of the 
lower court and remanded the for a 
trial de novo on all the issues. 


case 


If the damages awarded obviously appear 
to be inadequate and there is an indication 
that the jury reached its conclusion as the 
result of compromise, these two facts coupled 
together will oftentimes cause the reviewing 
court to reverse and remand the case for 
a new trial much more readily than where 
it only appears that the award is less than 
it might be. In this respect the Minnesota 
Supreme Court has held: 


“If the evidence produced before the jury 
is of such a character that it might well 
leave some doubt regarding the extent of 
the physical injuries complained of and the 
verdict returned is not a nominal one, this 
court will not ordinarily interfere with the 
trial court’s exercise of its discretion in 
denying a new trial. Of course, where dam- 
ages are manifestly inadequate and in addi- 
tion thereto there is a suggestion that they 
were awarded as a compromise between the 
right of recovery and the amount of dam- 
ages sustained, a new trial will ordinarily 
be granted.” ® 


Remittitur or New Trial 


The power of the reviewing court, in 
proper cases, to order or require a reduction 
Or remission of the amount recovered as a 
condition of affirming a judgment, or of 
denying the reversal of a judgment which 
is excessive, is quite generally recognized.” 
Both the trial and appellate courts fre- 


%” Esposito v. Lazar, 66 Atl. (2d) 172 (N. J.. 
1949). 


© Berg v. Ullevig, cited at footnote 28. 
“3 American Jurisprudence, ‘Appeal & 
Error,’’ Sec. 1173, p. 682. 
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quently consider the question of excessive- 


ness of verdicts and take action to correct 


improper awards, either by granting a new 
such a 
remit 


found 


outright or by conditioning 
retrial upon the plaintiffs’ failure to 
the amount of the damages that are 


to be 


trial 


excessive. 
When the 


party 


court orders a remittitur, a 


is given the privilege of entering a 


remittitur of the amount considered exces- 


sive in order to save vexatious 


and prolonged litigation. 
this 


expenses 
The proper exer 
not involve the 
substitution of the court’s judgment for that 
of the jury, or amount to a usurpation by 
the court of the province of the jury. The 
appellate court cannot be permitted to exer- 
cise the power in such manner as to usurp 
the province of the jury. The court cannot, 
even with the consent of plaintiff, reduce a 


cise of power! does 


judgment to the maximum amount recover- 
able by the plaintiff under the 
the jury’s verdict has 
amount. Nor will a judgment be re 
duced or a remittitur accepted where juris- 
diction will be affected thereby.” 


evidence 
unless established 


such 


The principle upon which the practice is 
based is that when there is no substantial 
evidence to support a verdict for more than 
a certain maximum amount, the result 
might be due to an error or mistake of the 
jury and not due to passion or prejudice. 
When that is the situation, the court, in 
determining the maximum authorized by 
the evidence, will not award or fix the 
damages. However, if the jury had given 
such maximum amount, then its verdict 
will be properly permitted to stand. It is 
proper to permit the plaintiff to elect be- 
tween accepting the judgment for such an 
amount (by remitting the excess) or having 
a new trial.“ A plaintiff is not obliged to 
file a remittitur ordered either by the trial 
or appellate court, and may exercise his 
option to proceed to a tiew trial. 

A distinction is drawn between cases 
where the fault is merely the excessive- 
ness of the verdict and a remittitur may be 
directed on pain of granting a new trial, 
and cases where the verdict was the result 
of passion or prejudice on the jury’s part, 
or where the jury deliberately disregarded 
the court’s instruction or the facts that 
favored the defendant, in which case a new 
trial will be granted without opportunity 
for remittitur. This is so because if it is 
concluded that passion or prejudice in- 

* See work cited at footnote 41. 

*% Cook v. Globe Printing Company, 227 Mu. 
471, 127 S. W. 332 (1910). 


“ Carmody v. Trianon Company, 7 Wash. (2d) 
225, 109 Pac. (2d) 560 (1941). 
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fluenced the jurors, then the entire award 
is tainted so that the defendant would not 
fair trial or would be denied 
substantial justice.“ A clear statement of 
the position taken by most courts is found 
in a Missouri decision: 


receive a 


“If the record indicates that a verdict 
was the result of passion and prejudice on 
the part of the jury, it is imperative that 
the defendant have a new trial, since in 
such a situation the error inheres in the 
entire verdict so as to foreclose the possi- 
bility of its correction by ordering the remit- 
titur of a portion of the damages awarded.” ® 

The court added that an excessive verdict 
did not necessarily indicate that the jury 
was actuated by improper motives, and that 
if all that appeared by way of error was 
that the verdict was merely for a larger 
amount than the maximum which the proof 
of injuries would sustain, such error might 
be cured by adequate remittitur, and the 
defendant might not thereafter complain, 
even though the judgment was based upon 
an excessive verdict. 


FEDERAL COURTS 


Constitutional Limitations 


The power of the federal appellate courts 
to review and modify jury verdicts was 
greatly restricted with the ratification of 
the Seventh Amendment to the Constitu- 
tion of the United States on December 30, 
1791. The Constitution, as originally adopted, 
conferred upon the Supreme Court (by 
Article Three, Section Two) “appellate 
jurisdiction, both as to law and fact, with 
such exception and under such regulations 
as the Congress shall make.” However, 
this provision and the absence of any pro- 
vision respecting the mode of trial in civil 
actions were so generally regarded as en- 
dangering the right of trial by jury as 
existing at common law, and evoked so 
much criticism on that ground, that the 
first Congress proposed to the legislatures 
of the several states the Seventh Amend- 
ment, which was promptly accepted.“ The 
Seventh Amendment declares: “In suits at 
common law, where the value in contro- 
versy shall exceed twenty dollars, the right 
of trial by jury shall be preserved, and no 
fact tried by a jury shall be otherwise re- 
examined in any court of the United States, 
than according to the rules of the common law.” 


* Couch v, St. Louis Public Service Company, 
cited at footnote 7. 

“1 Statutes at Large 21, 98; Story, Constitu- 
tional Law, Secs. 1763, 1768. 
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. The most serious question encountered 
with the ratification of the amendment was 
the meaning of the words “and no fact 
tried by a jury shall be otherwise re- 
examined in any court of the United States, 
than according to the rules of the common 
law.” This statement was clarified in a 
case decided in 1812, which is often cited 
with approval by the United States Su- 
preme Court. In this decision it 
by Mr. Justice Story, 
words of the amendment: 


was said 
after quoting the 

“Beyond all question, the common law 
here alluded to is not the common law of 
any individual state (for it probably differs 
in all), but it is the common law of Eng- 
land, the grand reservoir of all our juris- 
prudence.” “ Later in the opinion he con- 
tinued: “Now, according to the rules of the 
common law, the facts once tried by a jury 
are never re-examined, unless a new trial 
is granted in the discretion of the court 
before which the suit is depending, for 
good cause shown; or unless the judgment 
of such court is reversed by a superior 
tribunal, on a writ of error, and a venire 
facias de novo is awarded.” 

Again in 1830 the same Justice Story ex- 
pounded on the purpose and meaning of 
the Seventh Amendment: “The trial by 
jury is justly dear to the American people. 
It has always been an object of deep in- 
terest and solicitude, and every encroach- 
ment upon it has been watched with great 
jealousy. One of the str ugest objec- 
tions originally taken against the Con- 
stitution of the United States was the want 
of an express provision securing the right 
of trial by jury in civil cases. As soon as 
the Constitution was adopted, this right 
was secured by the Seventh Amendment of 
the Constitution proposed by Congress; and 
which received an assent of the people so 
generally as to establish its importance as 
a fundamental guaranty of the rights and 
liberties of the people.” And then com- 
ing to the clause “and no fact tried by a 
jury shall be otherwise re-examined in any 
court of the United States, than according 
to the rules of the common law,” he con- 
tinued: “This is a prohibition to the courts 
of the United States to re-examine any 
facts tried by a jury in any other manner. 
The only modes known to the common law 
to re-examine such facts are the granting 
of a new trial by the court where the issue 
was tried, or to which the record was 
properly returnable; or the award of a 
venire facias de novo, by an appellate court, 


for some error of law which intervened in 
the proceedings.” 

In Capital Traction Company v. Hoff,” a 
case decided by the Supreme Court in 1899, 
the subject 
Following a 


was extensiv ely considered. 


careful review of the 
decisions, it was said by 


who spoke for the court: 


prior 
Mr. Justice Gray, 


“It must 
lished, by 


therefore be taken as estab- 
virtue of the 7th Amendment 
of the Constitution, that either party to an 
action at law (as distinguished from suits 
In equity or in admiralty) in a court of 
the United States, where the value in con- 
troversy $20, has the right to a 
that, when a trial by jury has 
had in an action at law, in a court 
either of the United States or of a state, the 
facts there tried and decided cannot be re- 
examined in any court of the United States, 
otherwise than according to the rules of 
the common law of England; that by the 
rule of that law, no other mode of re- 
examination is than upon a new 
trial, either granted by the court in which 
the first trial was had or to which the 
record was returnable, or ordered by an 
appellate court for error in law; and there- 
fore that, unless a trial has been 
granted in one of two ways facts 
once tried by a jury cannot be tried anew, 
by a jury or otherwise, in any court of 
the United States.” 

In Slocum v. New York Life Insurance 
Company,” a case decided by the Supreme 
Court, after reviewing the above decisions 
it was declared: “These decisions make it 
plain, first, that the action of the circuit 
court of appeals in setting aside the verdict 
and assuming to pass upon the 
fact, and to direct a judgment accordingly, 


exceeds 


trial by jury; 
been 


allowed 


new 
those 


issues of 


must be tested by the rules of the common 
second, that while under those 


court 


law; rules 
that the verdict for 
error of law in the proceedings in the cir- 


could set aside 


cuit court, and order a new trial, it could 
not itself determine the facts; and, third, 
that when the verdict was set aside there 
arose the same right of trial by jury as in 
the first instance. How, then can it be said 
that there was not an infraction of the 
7th Amendment? When the verdict was set 
aside the issues of fact were left undeter- 
mined, and until they should be determined 
anew no judgment on the merits could be 
given. The new determination, according 
to the rules of the common law, could be 
had only through a new trial, with the same 





“U. 8. v. 
745 (1812). 
4 Parson v. Bedford, 3 Pet. 433 (1830). 
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Wonson, 1 Gall. 5, 28 Fed. Cas. 


® 174 U. S. 1, 19S. Ct, 580 (1898). 
% 298 U.S. 364, 364 S. Ct. 428 (1912). 





right 
those 


to a jury as before. Disregarding 
rules, the circuit court of appeals 
itself determined the facts, without a new 
trial. Thus, it assumed a power it did not 
possess, and cut off the plaintiff’s right to 
have the facts settled by the verdict of a 
jury.” 

The two modes available at common law 
to re-examine such facts as are enveloped 
by the Seventh Amendment are stated as 
(1) the granting of a new trial by the trial 
court and (2) the award of a venire facias 
de novo by an appellate court. A _ venire 
facias de novo, commonly termed a venire 
de novo, is a second writ of venire to 
summon another jury for another trial. 
This is the old common law mode of pro- 
ceeding to a second trial, and differs from 
the granting of a new trial in that the 
venire de novo is awarded for some defect 
appearing upon the face of the record while 
a new trial is granted for some matter ex- 
trinsic to the record. Again, a venire factas 
de novo and a new trial are very different 
things, although alike in some points. They 
agree in that a new trial takes place in 
both, and the court may or may not grant 
either. They differ in that the new trial is 
a modern invention to mitigate the severity 
of the proceeding by attaint. The most 
material difference between them is that a 
venire de novo must be granted upon matter 
appearing upon the record, but a new trial 
may be granted upon things out of it—as 
when the verdict is contrary to the evidence, 
or the judge has given an erroneous in- 
struction. A venire de novo is granted (1) 
when the verdict, whether general or special, 
is imperfect by reason of some uncertainty 
or ambiguity, (2) by finding less than the 
whole matter put in issue, or (3) by any 
error in assessing damages.” 

That the review of jury verdicts in the 
federal courts will continue to be restricted 
to these two avenues (the new trial and 
the venire facias de novo) and the remote 
possibility of a change in the interpreta- 
tion of the Seventh Amendment was point- 
edly voiced by Justice Sutherland in the 
often cited decision of Dimick v. Schiedt.” 
Here, a circuit court of appeals, in revers- 
ing a district court verdict, had ordered a 
new trial unless the defendant would con- 
sent to an increase in the damages. 


The court stated: 


“Tt is said that the common law is sus- 
ceptible of growth and adaptation to new 
circumstances and situations, and that the 


51 Words and Phrases, Vol. 44. 
82 293 U. S. 474, 55 S. Ct. 296 (1934). 
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courts have power to declare and effectuate 
what is the present rule in respect of a 
given subject without regard to the old 
rule; and some attempt is made to apply 
that principle here. The common law is not 
immutable, but flexible, and upon its own 
principles adapts itself to varying condi- 
tions. But here we are dealing with a con- 
stitutional provision which has in effect 
adopted the rules of the common law in 
respect of trial by jury as these rules ex- 
isted in 1791. To effectuate any change in 
these rules is not to deal with the common 
law, qua common law, but to alter the 
Constitution. The distinction is fundamental.” 


In addition to the above decision, the 
important and often cited case of Fairmount 
Glass Works v. Cub Fork Coal Company™ 
sets forth the approach taken by the Su- 
preme Court and circuit courts of appeal 
when a question of inadequate or excessive 
damages is brought before them. 


Mr. Justice Brandeis, in delivering the 
opinion for the Court, said: 


“The rule that this Court will not review 
the action of a federal trial court in grant- 
ing or denying a motion for a new trial 
for error of fact has been settled by a long 
and unbroken line of decisions; and 
has been frequently applied where the 
ground of the motion was that the damages 
awarded by the jury were excessive or 
were inadequate. The rule precludes 
likewise a review of such action by a 
Circuit Court of Appeals. Its early 
formulation by this Court was influenced 
by the mandate of the Judiciary Act of 
1789, which provided in section 22 that 
there should be ‘no reversal in either [cir- 
cuit or Supreme] court on such writ of 
error for any error in fact’. 
Sometimes the rule has been rested on that 
part of the Seventh Amendment which pro- 
vides that ‘no fact tried by a jury shall be 
otherwise re-examined in any court of the 
United States than according to the rules 
of the common law’... . More frequently 
the reason given for the denial of review 
is that the granting or refusing of a motion 
for a new trial is a matter within the dis- 
cretion of the trial court. Appellate 
courts should be slow to impute to juries 
a disregard of their duties, and to trial 
courts a want of diligence or perspicacity 
in appraising the jury’s conduct... . This 
Court has frequently refrained from dis- 
turbing the trial court’s approval of an 
award of damages which seemed excessive 


58 287 U. S. 474, 53 S. Ct. 252 (1933). 
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or inadequate, and the circuit courts 
of appeals have generally followed a similar 
policy.” 

As stated by Justice Holmes in Southern 
Ratlway—Carolina Division v. Bennett: ‘ 
a case of mere excess upon the evidence 
is a matter to be dealt with by the trial 
court and although the verdict may 
seem to us too large, no such error ap- 
pears as to warrant our imputing to judge 
and jury a connivance in 
limits of the law.” ™ 


escaping the 


Again, in Herencia v. Guzman, decided in 
1910, Mr. Justice Hughes sets forth the 
same position, stating: “The argument on 
behalf of the plaintiff in error proceeds 
upon the assumption that this court may 
review the evidence as to negligence and 
as to the damages recoverable, and may re- 
verse the judgment if the court is dissatis- 
fied with the findings of the jury. This, 
however, is not the province of the court 
upon writ of error. As there was evidence 
proper for the consideration of the jury, 
the objection that the verdict was against 
the weight of evidence, or that the damages 
allowed were excessive, cannot be 
sidered.” © 


con- 


Effect of Erie Doctrine 


Generally speaking, the principle set forth 
in Erie Railroad Company v. Tompkins™ is 
that there exists no federal common law, 
and. that in matters of general law the fed- 
eral courts will apply the law as interpreted 
by the state court in matters where that 
state’s law is applicable. However, it is 
well settled that the doctrine set forth in 
this decision did not affect the position 
taken by the federal appellate courts in re- 
gard to cou;t review of jury verdicts. The 
opinion by Judge Sibley in Home Insurance 
Company v. Tydal Company™ clearly reveals 
that the holding that the courts of appeal 
lack jurisdiction to consider the excessive- 
ness of the verdict of a jury is grounded 
in that part of the Seventh Amendment to 
the Constitution which says, . and no 
fact tried by a jury shall be otherwise 
re-examined in any Court of the United 
States, than according to the rules of the 
common law.” The opinion also points out 
that the only modes known to the common 
law whereby such matters were re-examinable 


54 233 U. S. 80, 34S. Ct. 566 (1914). 


were by the grant of a new trial by the 
trial judge, or by the award of a venire 
facias de novo by an appellate court for 
some error of law. 


The same court in another case 
cluded: “The decision in Erie R. Co. v. 
Tompkins, supra, could not have the effect 
of requiring this Court to follow the state 
court in disregard of the Seventh Amend- 
ment.”" A illustration of the 
clusiveness of this holding is found in an- 
other Fifth Circuit decision.” The plaintiff 
had sued for personal injuries in the United 
States District Court for the Western Dis- 
trict of Louisiana. The jury returned a 
substantial award for the plaintiff, but the 
judge granted the defendant’s motion for 
judgment notwithstanding the verdict. The 
opinion was, in the main, based on the fact 
that under Louisiana law the defendant 
was not guilty The circuit 
court of appeals reversed the decision with 
instructions to enter judgment on the ver- 
dict. The court stated that facts tried in 
federal courts before a jury may not be 
re-examined other than under the common 
law rules. This ruling was made in spite 
of the fact that the substantive law of 
Louisiana might be to preclude 
liability on the part of the defendant. 


con- 


good 


con- 


of negligence. 


such as 


Function of Appellate Courts 


Before an inquiry can be made into the 
extent of judicial review of jury awards, it 
determine the function of 
the federal appellate courts in regard to the 
duestion. The traditional view is that the 
province of the appellate court on a writ 
of review is to confine itself to the con- 
sideration of exceptions, taken at the trial, 
to the admission or rejection of evidence 
and to the charge of the court and its re- 
fusals to charge. It has no concern with 
questions of fact or the weight to be given 
to the evidence which was properly ad- 
mitted.” This rule, prior to the adoption of 
the new Federal Rules of Civil Procedure,” 
applied with equal force to awards of dam- 
ages made in trial courts in law cases which 
were tried without a jury. 


is necessary to 


Since the federal rules adoption, how- 
ever, all findings of fact, and this includes 
findings as to damages, made by a trial 


®° Atlantic Greyhound Corporation v. Lyon, 5 


% 219 U. S. 44, 37 S. Ct. 135 (1910). 

56 304 U. S. 64, 58 S. Ct. 817 (1938). 

5 152 F. (2d) 309 (CCA-5, 1945). 

5% Reid v. Nelson, 13 Negligence Cases 417, 
154 F. (2d) 724 (CCA-5, 1945). 

5° Wright v. Paramount-Richards Theatres, 1 
Negligence Cases (2d) 112, 198 F. (2d) 303 
(CA-5, 1952). 
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Automobile Cases 287, 107 F. (2d) 157 (CCA-4, 
1939); Houston Coca-Cola Bottling Company v. 
Kelley, 8 Negligence Cases 440, 131 F. (2d) 
627 (CCA-5, 1942); Southern Railway Company 
v. Walters, 47 F. (2d) 3 (CCA-8, 1931); Carter 
Coal Company v. Nelson, 91 F. (2d) 651 (CCA-4, 
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court on waiver of a jury are reviewable in 
the circuit courts of appeal subject to the 
provisions of Rule 52(a) which states that 


“Findings of fact shall not be set aside. 


unless clearly erroneous.” Under that rule, 
as it plainly reads and has been interpreted 
by the courts, it is not for the appellate 
court to substitute its judgment on dis- 
puted issues of fact for that of the trial 
court where there is substantial credible 
evidence to support the trial court’s find- 
ing.” The appellate court may reverse, 
however, under the following circumstances: 
(1) where the court misapprehended the 
effect of the evidence; (2) where the find- 
ings are without substantial evidence to 
support them; (3) if, though there is evi- 
dence which if credible would be substan- 
tial, the force and effect of the testimony 
considered as a whole convinces that the 
finding is so against the great preponder- 
ance of the credible testimony that it does 
not reflect or represent the truth of the case. 


Abuse of Discretion 


On examination of the more recent cases, 
there can be discerned a growing tendency 
to breach away from a strict adherence to 
the rule that the federal appellate courts 
will not review alleged excessiveness or 
inadequacy of jury verdicts. This is not 
on the theory that the appellate court will 
review the question directly, but it will 
review, as a matter of law, the trial court’s 
exercise of discretion in refusing to set 
aside such a verdict—thus reaching a similar 
result.“ This departure is noted in an 
Eighth Circuit decision where it is stated: 

“We have said many times that the ex- 
cessiveness or inadequacy of a verdict is 
not a question for our consideration, but 
that the entreaty for any such vice lies 
solely to the judgment and the conscience 
of the trial judge on motion for a new 
trial. This is because the amount of a ver- 
dict is primarily a factual evaluation on 
inabsolute elements, while our function 
traditionally has been regarded as extend- 
ing only to a testing of the soundness of 
the processes by which such a result has 
been achieved. 

“In a few instances in the Circuits . 
[cases cited] there has been a departure 
from the rule, to the extent of holding that 
a appellate court is entitled to review as 


© Sanders v. Leech, 26 Automobile Cases 186, 
158 F. (2d) 486 (CCA-5, 1946). 

®& Beckstat v. Skellew Oil Company, 131 F. 
S-vp. 940 (DC Minn., 1955). 

* St. Louis, Southwestern Railway Company 
v. Ferguson, 182 F. (2d) 949 (CA-8, 1950). 
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a question of law whether the trial judge 
has abused his discretion in refusing to 
set aside a verdict for excessiveness or 
inadequacy,” “ 

A clear statement of this position is 
brought out in a Fifth Circuit opinion 
rendered in 1955: “While the 7th Amend- 
ment forbids the power to this Court to 
re-examine the facts found by a jury other- 
wise than according to the rules of the 
common law, it does not prevent this court 
from reviewing the questions of law pre- 
sented by the decision of the trial court 
on the motion for new trial. When the 
trial court abuses its discretion, that amounts 
to a legal error and may be reviewed as 
such.”” And in Marsh v. Illinois Central 
Railroad Company, 175 F. (2d) 498 (CA-5, 
1949): “A motion for new trial is ad- 
dressed to the trial judge’s discretion. He 
may grant a new trial if he thinks he has 
committed error; and he may grant one 
(and he alone can) because he thinks the 
verdict is wrong, though supported by some 
evidence. The exercise of his discretion is 
not ordinarily reviewable on appeal, though 
a failure to exercise discretion, or an abuse 
of it, may be corrected.” 


A leading case, and the one most cited in 
recent decisions for this position, is Virginian 
Railway Company v. Armentrout,” decided in 
1948. Here the court explains: 


“To the federal trial judge, the law gives 
ample power to see that justice is done in 
causes pending before him; and the re- 
sponsibility attendant upon such power is 
his in full measure. While according due 
respect to the findings of the jury, he 
should not hesitate to set aside their ver- 
dict and grant a new trial in any case 
where the ends of justice so require. 


“The power of this court to reverse the 
trial court for failure to exercise the power, 
where such failure amounts to an 
abuse of discretion, is likewise clear. It is 
true that under section 22 of the Judiciary 
Act of 1789, 28 U. S. C. A. §879, there 
may be no reversal on writ of error for 
any error in fact; and this rule has been 
frequently applied where reversal is sought 
because damages are excessive or inade- 
quate. [Fairmount Glass Works v. Cub Fork 
Coal Company is cited.“] We do not under- 
stand the rule to have application, how- 
ever, in those exceptional circumstances 


® Whiteman v. Pitrie, 220 F. (2d) 914 (CA-5, 


1955). 
*6 166 F. (2d) 400 (CCA-4, 1948). 
®t Case cited at footnote 53. 
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where the verdict is so manifestly without 
support in the evidence that failure to set 
it aside amounts to an abuse of discretion. 
In a situation of that sort, reversal is no 
more based on ‘error in fact’ than reversal 
for refusal to direct a verdict for insuffi- 
ciency of evidence. Whether there has been 
an abuse of discretion is a question of law 
in the one case, just as is the legal suff- 
ciency of the evidence in the other. An 
appellate court is not required to place the 
seal of its approval upon a judgment vitiated 
by an abuse of discretion.” 

From a study of the recent cases de- 
ciding this issue, it appears that most of 
the circuits now apply this method of re- 
view without hesitation where the circum- 
stances so warrant.” It seems only a 
matter of time until this comparatively new 
mode of review will be strongly entrenched 
throughout the federal judicial system. 


Mere Excess or Inadequacy 


With the exception of review for breach 
of discretion on the part of the trial judge, 
the federal system appears to be quite uni- 
form in regard to the question of whether 
or not review may be had to inquire into 
alleged excessiveness or inadequacy of ver- 
dicts when this is the only basis for appeal. 
The leading case emitting from the Su- 
preme Court explains: “The rule of this 
Court is that it will not review the action 
of a federal trial court in granting or 
denying a motion for a new trial for error 
of fact has been settled by a long and 
unbroken line of decisions; and has been 
frequently applied where the ground of the 
motion was that the lamages awarded by 
the jury were excessive or wer inadequate. 
The rule precludes likewise a review of 
such action by a Circuit Court of Appeals.” ® 

Where the appeal is based merely on the 
ground that the verdict was either ex- 
cessive or inadequate, “there is an abundance 
of authority in the decisions of the federal 
courts that in this situation an appellate 
court has no power to do anything about 
such a verdict. The view most commonly 
expressed is that stated by Judge Good- 





*% Whiteman v. Pitrie, cited at footnote 65: 
National Oats Company v. Long, 220 F. (2d) 
743 (CA-3, 1955); Petition of H. & H. Wheel 
Service, 219 F. (2d) 904 (CA-6, 1955); Virginian 
Railway Company v. Armentrout, cited at foot- 
note 66: Department of Water and Power v. 
Anderson, 95 F. (2d) 577 (CCA-9, 1938); Pettin- 
gill v. Fuller, 6 Automobile Cases 258, 107 F. 
(2d) 933 (CCA-2, 1939): Western Union Tele- 
graph Company v. Dismang, 2 Negligence Cases 
527, 106 F. (2d) 362 (CCA-10, 1939). 

® Fairmount Glass. Works v. Cub Fork Coal 
Company, cited at footnote 53. 
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rich, for the Court of Appeals of the Third 
Circuit, in Scott v. Baltimore & O. R. Co., 

[151 F. (2d) 61 (1945)] as follows: 
“The members of the Court think the ver- 
dict too high. But they also feel very clear 
that there is nothing the Court can do about it. 

A long list of cases in the federal courts 
demonstrates clearly that the federal appellate 
courts, including the Supreme Court, will not 
review a judgment for excessiveness of dam- 
ages even in cases where the amount of dam- 
age is capable of much more precise ascer- 
tainment than it is in a personal injury 
case.’”’ Most of the cases so holding cite 
Southern Ratlway—Carolina Division v. Ben- 
nett in which it was said: 

“It may be admitted that if it were true 
that the excess appeared as a matter of 
law,—that if, for instance, the statute fixed 
a maximum and the verdict exceeded it,— 
a question might arise for this court. But a 
case of mere upon the evidence is 
a matter to be dealt with by the trial 
court. It does not present a question for 
re-examination here upon a writ of error.” 


excess 


The rigidity of this rule is demonstrated 
by the manner and language utilized by 
the courts in dispensing with allegations 
of excessiveness and inadequacy when such 
an assertion is put before them: “This 
court has no jurisdiction to correct a ver- 
dict merely because it is excessive”;" “We 
have no jurisdiction to correct a verdict 
because it is excessive”;” “We are asked 
to reverse the judgment on the ground that 
the verdict is excessive; but the question 
whether the verdict is excessive or not is 
one exclusively for the trial court to de- 
termine, and is not subject to be re-examined 
in a federal appellate court’;™ “If the 
amount of the verdict be regarded as in 
fact excessive, nevertheless it was the jury’s 
estimate arrived at after a proper charge. 
Such a matter is not reviewable on appeal 
but is solely one of fact for the jury to 
determine.” The cases are replete with 
similar holdings, and the federal appellate 
courts uniformly hold that a mere assertion 
of excessiveness or inadequacy of a jury 
verdict has on efficacy on appeal. 

(Continued on page 540) 
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The authors, who are associated with the law firm of 


Parker, Chapin and Flattau in New York City, present 


Some Tax Considerations in the Drafting | 


HIS ARTICLE is concerned with the 

application of estate-planning 
tools and with some changes in the Internal 
Revenue Code affecting the preparation of 
stockholders’ buy-sell agreements and the 
drafting of wills. 


several 


Stockholders’ buy-sell agreements are gen- 
erally drawn with several objectives in mind: 
(1) maintaining control of a closely owned 
corporation in the managerial group; (2) 
providing funds for the payment of estate 
taxes; (3) obtaining tax-free funds which 
otherwise would be frozen in the corpora- 
tion; (4) fixing the value of the stock of the 
corporation for the estate tax computation. 


One such type of agreement provides that 
the corporation will purchase (or redeem) 
the stock of the deceased stockholder. Such 
a redemption may avoid the imposition of 
any tax since the basis of the stock in the 
hands of the executor becomes the value at 
the date of death. If that value equals the 
redemption price, there will be no taxable 
gain or redemption. On the other hand, if 
the redemption is held to constitute the 
distribution of a dividend, then the entire 
proceeds from the transaction (to the extent 
of the corporation’s earnings and profits) 
will be taxable at ordinary income tax rates. 


The 1954 Internal Revenue Code provides 
that only certain redemptions by a closely 
held corporation will not be taxed as divi- 
dends to the redeeming shareholders (1954 
Code Sections 302, 303). If the corporation 
redeems a shareholder’s entire interest, no 
part of the redemption will be considered a 
taxable dividend (Section 302(b)(3)). Sim- 
ilarly, a substantially disproportionate redemp- 
tion will escape dividend treatment (Section 
302(b)(2)). This occurs when the percen- 
tage of a stockholder’s interest declines so 
that after redemption it is less than 80 per 
cent of his interest prior to redemption, and 
such stockholder holds less than 50 per cent 
of the voting power after redemption. To 
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illustrate a substantially disproportionate re- 
demption, assume that a stockholder owns 
40 shares of a corporation with 100 shares 
outstanding. If only his shares are redeemed, 
his relative ownership must be reduced 
from 40 per cent to less than 32 per cent 
(32 per cent is 80 per cent of 40 per cent), 
so at least 12 of his shares would have to 
be redeemed in order to meet the test of the 
statute. He would then own 28 shares, 
which is less than 32 per cent of the 88 
shares remaining outstanding. 


Section 318 of the Code-introduces com- 
plications. This section provides that shares 
of stock owned by a spouse, parents, children 
or grandchildren of a stockholder are deemed 
to be held by that stockholder for purposes 
of Section 302, so that redemptions which 
would otherwise qualify for nondividend 
treatment may he disqualified by virtue of 
Section 318’s attribution test. 


Section 318 also provides that the shares 
of stock owned by a beneficiary of a stock- 
holder’s estate are deemed to be held by the 
executor of that estate. Thus, if an executor 
wishes to redeem shares of stock held by 
the estate, he will be deemed to own the 
shares of stock held by all beneficiaries of 
the estate. In many situations it would 
therefore be impossible for a distribution to 
qualify as a 100 per cent redemption or as 
a substantially disproportionate redemption. 
For example, in a corporation with 100 
shares of stock outstanding, A and B each 
own 40 shares and C owns 20 shares. A 
dies and his executor wishes to redeem his 
interest in the corporation in accordance 
with the stockholders’ agreement. Unfortu- 
nately, A has bequeathed some property to 
B under his will. A’s executor is deemed 
to own B’s shares and, therefore, any pay- 
ments made by the corporation to the execu- 
tor in redemption will be taxable as a divi- 
dend. This result follows because the executor 
is deemed to own 80 shares, or 80 per cent 
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should in the aggregate own not more than 
49 shares. In such a situation, a redemption 
of the testator-stockholder’s shares would 
still qualify as a substantially dispropor- 
tionate redemption. 


It should also be noted that if a redemp- 

* tion “is not essentially equivalent to a 

of Wills dividend,” the redemption is not a taxable 
dividend (Section 302(b)(1)). This test is 


By ALAN BROUT so vague, however, as to offer little hope 


in most situations. Furthermore, to the ex- 
and HAROLD M. HOFFMAN tent that the proceeds from the redemption 

are used to pay death taxes and administra- 

tion expenses, dividend treatment may be 
of the stock—the 40 shares owned by the avoided if certain percentage ownership 
decedent, A, and the 40 shares owned by the requirements are met (Section 303). 
beneficiary, B. When the corporation re- : : D 3 . 
deems the 40 shares owned by the decedent, Subchapter J of the 1954 Code provides 
the executor is still deemed to own the 40 ™any new concepts in the income taxation 
shares of the beneficiary. Thus, he owns 40 Ff estates. The “conduit theory,” whereby 
shares out of 60 shares remaining, or 6634 ‘Sums paid by an estate or trust retain the 
per cent of the stock. Therefore, the re- Same character in the hands of the bene- 
demption cannot qualify as a 100 per cent ‘iciary as they had in the hands of the 
redemption or as a substantially dispropor- fiduciary, has been adopted in large meas- 
tionate redemption. ure. Sections 661 and 662 provide that to 
the extent an estate earns income during a 
taxable year, sums paid out to beneficiaries 
are regarded as being paid from that in- 
come, though, in fact, paid from corpus. 
For example, if an executor distributes sums 
of money or property, such as an auto or 
a home, to a wife who has been left a 
residuary legacy, any such payments will 
be regarded as income to the wife to the 
extent the estate had taxable income for 
the period. This, in most cases, will result 
in a higher tax than if the estate had paid 
the income taxes, since a beneficiary will 

There are, of course, other ways to normally be ina higher tax bracket than the 

insure against the harsh effects of Section estate. 
318’s attribution rules: 


The regulations to Section 318 provide 
some relief for the executor in this situa- 
tion. If all sums payable to a beneficiary 
have been paid prior to the redemption 
and there is little likelihood that he will 
be called upon to return any of his payment, 
that beneficiary’s stock will not be deemed 
to be owned by the executor. So, in the 
example above, if the executor pays B’s 
legacy prior to the redemption, Section 318 
will be inapplicable and the redemption will 
avoid dividend treatment. 


Code Section 663(a) provides the method 

(1) The stockholders’ agreement may whereby the tax on the legatee may be 
provide that when a stockholder dies, not avoided. If a bequest of a specific sum of 
only his shares but also the shares held ™oney or of specific property is made to 
by his immediate family who are the bene- the legatee and the bequest is paid over in 


ficiaries under his will should be sold to "°t more than three installments, the be- 
the corporation quest is considered to be a. payment of 


corpus and not of income, so that under the 
(2) The will “of a stockholder may be conduit theory the beneficiary need not be 
drawn to omit as beneficiaries those own- charged with taxable income. 


ing a substantial interest in the corporation. iu dralting wills it-de imperative, i. the 


(3) A testator-stockholder should be care- estate will have income, to include specific 
ful to plan, if practicable, that all of his bequests to heirs who will require any 
beneficiaries have stock holdings aggregat- distribution during administration. Such 
ing less than 80 per cent of his holdings bequests should be large enough to cover 
and less than 50 per cent of the total of amounts the beneficiary would reasonably 
the corporation’s outstanding stock, exclud- require prior to winding-up the administra- 
ing his stock holdings. For example, if the tion of the estate. In addition to monetary 
testator-stockholder owns 100 shares of the bequests (which should be payable in the 
200 shares outstanding, his beneficiaries discretion of the executor in cash or prop- 
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specific bequests of real and personal 


rty should be made 


estate planning tools have becom«e 


popular in recent years—the 


‘or “spray” trust and the limited 


ol appointment 


spray trust is a discretionary trust 


which the trustee has the power to 


tribute income or corpus among a class 


advantages of 


It is 


beneficiartes Che chiet 


i spray trust follow (1) extremely 


flexible, and thus insures that assistance will 


the 


se members of a testator’s family 


trom time to time, need it most; (2) 


he tamily’s aggregate incom 


t paves the way for reducing 


taxes 


ncome tax advantage of a spray trust 


ous lhe trustee may be guided in 
rates of the 


child 


another a 


s distributions by the >tax 


beneficiaries Thus, if one 


various 


a poorly paid teacher and 


ealthy businessman, an unequal distribu 


tion will probably bring about a lower: 
family tax result as well as a more equitable 
arrangement 

lhe principal argument against sprinkling 
is that it tends to 


to the trustee 


give too much powet! 


This can be avoided by 
placing certain standards in the governing 
Moreover, the use of two 
member of the 


the other an outsider, might possibly avoid 


instrument 


trustees, one a family and 


many problems. 


An attorney frequently render a 


service to the 


can 
testator who wishes to 
leave everything to his wife by suggesting 
that he The martial deduc- 
provisions of the Code allow a deduc- 


only to the extent of half of the 


vary his plan. 
tion 


tion one 


Therefore, the testa- 
tor who leaves all his property to his wife 
is deriving a tax benefit from only one half 
ot the device to insure 
a tax half is to 
leave it to his 


adjusted gross estate, 


bequest \ useful 
have 
trust 
limited 
corpus 
would not be taxed in the 
that a husband has 
$200,000. On 


the death of the husband who leaves every 


saving on the other 
wife in 
with a 
Thus, the 


the testator 


(or as a legal life estate) 
power ol 


ot the 


appomtment 
trust 
estate Assume 


$400,000 


wite s 


and his wite has 


thing to his wife, the widow has an estate 


of $600,000 deductions for 
all of 


estate when she 


(omitting any 


taxes and administration expenses), 


which will be taxed to her 
dies If the husband 


half in trust with a limited power of appoint 


leaves the wife one 


ment, her estate for tax purposes will be 
$400,000 and yet her 
only 


control of the 
slightly 


only 


property will be lessened. 


\ limited of appointment under 
the Code may broad. The 
holder of such a power may appoint to any- 
one other than himself (except as provided 
below), his 
creditors of his estate, and still not incur a 
Broad powers of corpus invasion may 
holder of the 
the holder may be given the right 


power 
be extremely 


estate, his creditors or the 
tax. 
be given to the power. In 
addition, 
to appoint to himself the greater of 5 per 
cent of the $5,000 


This right could be exercised by the holder 


corpus or each year. 
if he needed additional funds, and the non- 
right would result in no 
tax consequences. The holder would thus 
have almost as much control as if he held 
the property outright, and yet the corpus 
of the trust 


estate. 


exercise of the 


taxed to his 


[The End] 


would not be 


PLAINTIFF MUST PRODUCE TAX RETURNS-——— 


In a recent action for damages it was 
held that the defendant had a right to 
inspect the plaintiff’s income tax returns. 
(See Karlsson v. Wolfson, 56-1 ustc J¥ 9248 
(DC Minn.).) 


The plaintiff, a professional wrestler, 
sued the defendant hotel company for 
damages for injuries sustained in a fall 
on the hotel stairway. The defendant 
moved for production of plaintiff’s in- 
come tax returns on the ground that 
they were important in determining the 
extent of damages. The plaintiff alleged 
that he had not retained copies of his 
returns. He argued that there was no 
showing of good cause as required by 





Rule 34 of the Federal Rules of Civil 
Procedure. He also contended that re- 
turns are privileged. 

The court stated that in deciding what 
constitutes good cause under Rule 34, a 
liberal construction is desirable. It de- 
clared that good cause was shown as the 
plaintiff's prior earning capacity, as re- 
flected in his tax returns, was important 
in determining the extent of damages 
he suffered from being unable to work. 


A tax return is privileged only inso- 
far as unauthorized public scrutiny is 
concerned, the court said. It is not 
privileged in a lawsuit when good cause 
is shown. 
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Home Protector Policy 
Disapproved in North Carolina 


The North Carolina Insurance Commis- 
sioner has rejected the Home Protector 
Policy filing. The decision affirmed the North 
Carolina Fire Insurance 
holding that the policy 
public interest. 


Bureau’s 
the 


Rating 


was not in 


A public hearing had been held on the 
policy in June. From the evidence intro- 
duced it was established that the policy 
offered a combination of fire arid extended 
coverage, personal theft or broad form per- 
sonal theft, comprehensive personal liability, 
personal property floater and the personal 
article floater. The purchaser of this con- 
tract could take all or any of the coverages 
named. If the purchaser insured for as 
much as 80 per cent to value, he would 
receive a rate credit of 25 per cent. If 90 
per cent to value, a rate credit of 30 per 
cent would be allowed. If the application 
did not state that the insurance was 80 or 
90 per cent to value, then no credit would 
be allowed. 


At the conclusion of the applicant in- 
surer’s evidence the Commissioner dis- 
missed the filing on the ground that it was 
an indirect way of granting a deviation to 
some insureds without g.ving it to all. 

This was declared to be in violation of 
Section 58-131.3 of the North Carolina Gen- 
eral Statutes which makes it mandatory 
that the deviation be “uniform in its ap- 
plication to all risks in this State of the 
class to which such deviation is to apply 

” The policy was also held to be 
contra to Section 58-131 which states: 
“The rating bureau in making rates shall 
not unfairly discriminate between risks in- 
volving essentially the same construction 


State Department Rulings 


Se 


CSR SSS 
See 
Be RO 


and hazards, and having substantially the 
same degree of protection.” 


California and Kentucky Oppose 
FTC Trade Practice Rules 


The California and Kentucky 
Commissioners 


Insurance 
denied that the 
Commission has authority 
to issue trade practice rules governing the 
accident and health industry. The Commis- 
sioners felt that the FTC’s declaration that 
it has jurisdiction to regulate the insurance 
business is actually a 


recently 


Federal Trade 


usurpation of the 
states’ rights. 

The FTC has been distributing a docu- 
ment entitled “Trade Practice Rules for the 
Accident and Health Industry.” The pam- 
phlet purportedly is promulgated under the 
trade practice conference procedure. It in- 
cludes 16 rules, with many subdivisions, 
that declare certain stated matters to be 
unfair trade practices. Insurers have been 
sent an “acceptance card” which the FTC 
has asked them to sign and return. A 
signer would agree to “observe such rules 
in the conduct of our business.” 

The said that in their 
opinions it would be improper for an in- 
surer to agree to be bound by, or agree to 
comply with, the FTC rules. The laws of 
California and Kentucky adequately regu- 
late the above matters, and regulate them 
to the complete exclusion of federal juris- 
diction, they concluded. 


Commissioners 


Insurers of both states have been asked 
to refer all communications from the FTC 
to their respective Insurance Departments. 
The Departments, with the assistance of 
the respective attorneys general and in con- 
sultation with insurers, will endeavor to 
clarify matters. 


533 





AEE sueneT he offering of free in- 
surance in connection with the sale of 
groceries violates the antirebate law.—The 
following plan was brought to the Attorney 
General’s attention by the Insurance Com- 
missioner: Certain grocery retailers would 
offer free insurance in connection with the 
sale of groceries. The grocer would pay the 
insurance company a sum equal to 2 per 
cent of the amount of insurance to be 
issued. He would receive in return books 
and stamps to be given to purchasers of 
groceries. A purchaser would receive a 
$1 stamp for each $1 spent for merchandise. 
Once a book was filled with 100 stamps, the 
purchaser would fill out the application con- 
tained in the book and mail it to the insurer. 
The insurer would then issue a single pre- 
mium, nonrenewable, one-year term policy 
for $100 face amount. This process would 
continue until such a time as the insurance 
on any one life amounted to $2,500. The 
policy would be issued within the age limits 
of ten through 65. 

Section 66-1704 of the 1947 Arkansas 
Statutes (antirebate law) provides: 


“The following are hereby defined as un- 
fair methods of competition and unfair and 
deceptive acts or practices in the business 
of insurance. 

“(8) REBATES. (a)... giving, or sell- 
ing, or purchasing or offering to give, sell, 
or purchase as inducement to such insurance 
or annuity or im connection therewith, any 
stocks, bonds, or other securities of any 
insurance company or other corporation, 
association, or partnership, or any dividends 
or profits accrued thereon, or anything of 
value whatsoever not specified in the con- 
tract.” (Italics supplied.) 

The Attorney General declared that the 
above plan contemplates the giving of 
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something for value in connection with the 
making of a life insurance contract. Thus, 
he concluded that it would violate the anti- 
rebate law unless the insurance contract 
specified that its issuance was in connection 
with the sale of groceries.—Opinion of the 
Arkansas Attorney General, May 24, 1956. 


F LORIDA—An employees’ benevolent 
association was held not to be engaged 
in the business of insurance.—The question 
of whether the function of a certain em- 
ployees’ benevolent association would con- 
stitute engaging in the business of insurance 
was asked by the Insurance Commissioner. 
The charter of this proposed association 
would create an incorporated body entitled 
“Association of Central Truck Line Drivers 
and Dock Men of Tampa Area.” Qualifica- 
tion for membership would be that the 
applicant be an employee of Central Truck 
Lines, Inc. Among the benevolent associa- 
tion’s purposes (listed in its charter) would 
be “to provide ... pecuniary aid to members 
who are unable to work due to illness or 
injury in order that they may better support 
themselves .. . and should the funds of this 
corporation be accumulated beyond what is 
reasonably needed for other purposes 
herein expressed, to contribute to the aid 
of members in emergency caused by illness, 
injury or other disaster, and to the aid of 
widows and orphans of persons who were 
members of this organization at the time of 
their death, and to contribute to like chari- 
table purposes in such event.” 


The membership fee would be fixed at $1 


and weekly dues 50 cents. The secretary- 
treasurer would pay a reasonable sum, not 
to exceed $35 a week for ten weeks, to 
each member prevented from working for 
a period of more than one week. Death 
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benefits would be payable at the rate of 
$35 each week for ten weeks. It was further 
provided: “Any matter not covered by these 
articles, may be presented to/a membership 
meeting in the form of a ‘motion regarding 
new business’.” 


The Attorney General stated that the above 
question turned upon whether there was 
involved an indemnification with respect to 
an insurable risk. Reference was made to 
State v. DeWitt C. Jones Company, 147 So. 
230, where the court differentiated between 
insurers and certain philanthropic and chari- 
table associations, such as employees’ relief 
organizations. He declared that the pro- 
posed organization appeared to fall within 
the category of a relief organization. Thus, 
it would not be engaged in the business of 
insurance if the following provisions were 
observed: 


“(1) That the plan is a voluntary one 
insofar as the individual employees are 
concerned. We construe the charter and 
by-laws to’ provide this; however, it will be 
well specifically to mention it. 


“(2) That benefits payable to a member 
are payable as an incident of membership 
and not as a result of any contract issued 
to a member. Again, we construe the char- 
ter and by-laws to such effect, but again 
we suggest that this be made clear. 


“(3) That specifically it be provided that 
the organization will be liable for payment 
of benefits only to the extent of funds avail- 
able or to become available in its treasury 
for that purpose. 


“(4) That specifically it be provided that 
with respect to such benefits, no cause of 
action shall accrue in favor of any member 
or of any other person on the basis of a 
membership. In other words, if a ‘claim’ is 
enforceable in law, there would exist a con- 
tract of indemnity or insurance.’”—Opinion 
of the Florida Attorney General, July 5, 1956. 


OUISIANA—A school board member 

who operates an insurance agency can 
not write insurance for the school board.— 
The question arose as to whether a school 
board member who operates his own in- 
surance agency can write insurance for the 
school board. Section 14:140 of the 1950 
Louisiana Revised Statutes provides in part 
that public contract fraud is committed 
“when any member of any public board... 
charged with the custody, control or ex- 
penditure of any public funds votes for or 
uses his influence to secure any expendi- 


Attorneys General 


ture of such public funds to himself, or to 
any partnership of which he is a member 
or to any corporation of which he is an 
officer, director, or stockholder. 


“The fact that an expenditure has been 
made to any party named in this article, 
or to any partnership of which he is a mem- 
ber, or to any corporation of which he is 
an officer, stockholder or director, shall be 
presumptive evidence that such person has 
used his power, position or influence to 
secure such expenditure.” 


The Attorney General answered that it 
would be against sound public policy for 
the school board member to write insurance 
for the school board even though he had not 
voted for or used his influence to secure the 
expenditure for insurance.—Opinion of the 
Louisiana Attorney General, July 18, 1956. 


V INNESOTA—Counties are not autho- 
+¥irized to carry insurance covering 
county officers against liability for false ar- 
rest—Whether Section 471.44 of the 
Minnesota Statutes authorizes counties to 
carry insurance covering county employees 
against liability for false arrest was asked 
by a county attorney. The Attorney Gen- 
eral replied in the negative. 


It was noted that in the absence of a 
statute, a governmental subdivision is with- 
out power to insure its employees or serv- 
ants against liability for tort or negligence 
in the performance of governmental func- 
tions. Section 471.44 provides in part that 
“every county employing sheriffs 

or peace officers shall be required to 
furnish legal counsel to defend any sheriff, 
deputy sheriff . .. or peace officer employed 
by any such governmental subdivision in all 
actions brought against such officer to re- 
cover damages for alleged false arrest or 
alleged injury to person, property or char- 
acter, when . [resulting from] an arrest 
made by such officer in good faith and in the 
performance of his official duties.” If a 
judgment is entered in any action brought 
against the sheriff or peace officer, the gov- 
ernmental subdivision is authorized to ap- 
propriate moneys from any funds available 
to pay such judgment “if, in the discretion 
of the governing body it seems fitting 
and proper to do so.” 


The Attorney General stated that if the 
legislature had intended that counties should 
have authority to purchase liability insur- 
ance insuring their officers, it could easily 
have said so.—Opinion of the Minnesoia At- 
torney General, March 15, 1956. 
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Glass Insurance 


Comprehensive Glass Insurance. Cecil M. 
Boycott. The Rough Notes Company, Inc., 
1142 North Meridian Street, Indianapolis, 
Indiana. 1956. 160 pages. $6.50. 


Cinis is the first manual ever published 
on glass insurance underwriting, accord- 
ing to the author. He states that there is 
no other book or set of books to which one 
can refer for guidance as to the desirability 
of any risk or for learning wunder- 
writing procedure. 

While it is directed primarily to glass 
insurance underwriters, the author notes 
that it will prove of value to glass depart- 
ment managers, branch office managers, 
. general agents, special agents, inspectors 
“and those agents who handle a large volume 
of glass insurance. With the development of 
multiple line policies plus the scarcity of 
glass insurance specialists, there is a real 
need for a book of this nature. 


glass 


The book is divided into two parts and 
has 23 chapters. Part I is devoted entirely 
to risk selection, while Part II covers un- 
derwriting procedures and the proper writing 
of the policy, endorsements, renewal cer- 
tificates, and computation of premiums. 


In the first part of the book the author 
brings out the important points which must 
be considered when underwriting a risk. 
Over 100 of the points are illustrated with 
photographs and drawings so that the reader 
can visualize the various hazards. All types 
of glass risks, whether exterior or interior, 
are covered. 

The second part of the book is written so 
as to lead the reader through routine prob- 
lems of writing glass Msurance from receipt 
of the initial request for such insurance to 
the issuance of the policy and such endorse- 
ments as may be necessary. Included are 
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reproductions of the policy, endorsements, 
and renewal certificate. 

The author has had years of experience 
as the glass insurance underwriter for a 
group of large eastern companies. He has 
answered thousands of questions, making 
notes of the answers. His book is based 
upon these notes. As a result, it is pre- 
pared in such a manner that it provides a 
check list for the rules for underwriting 
glass insurance. 


Profit Sharing 


Pre-severance Benefits in Deferred Profit 
Sharing. J. J. Jehring. Profit Sharing Re- 
search Foundation, 1718 Sherman Avenue, 
Evanston, Illinois. 1956. 89 pages. $3. 


This study is concerned only with deferred- 
type profit-sharing plans; and, in those plans, 
it is concerned only with certain provisions 
which have to do with the loan of money 
from the fund by members of the plan and 
with the withdrawal of money from the fund 
while the members still retain their employ- 
ment relationship with the company. It con- 
cerns itself with the loan and withdrawal 
provisions in some 118 profit-sharing plans 
and with the experience of the sponsoring com- 
panies with these provisions. During the last 
few years the passage of the social security 
laws and the growth of pension funds have 
thrown the spotlight on the retirement income 
aspect of the deferred profit-sharing plans. 


The author includes in this study plans 
installed under differing circumstances and 
with different objectives, as is shown by the 
sharply greater preseverance payments in 
some cases, presumably where retirement in- 
come objectives were considered unimportant. 


Those companies with plans providing no 
loan or preseverance withdrawal privileges 
which desire to enhance the evaluation of 


IL J — August, 1956 





their profit-sharing plan and increase the 
partnership feeling among their younger em- 
ployees will find interest and encouragement 
in the experience of the companies surveyed. 


Other companies with plans embodying 
unrestricted preseverance payments may be 
led to consider plan revisions that would add 
new or fortify existing retirement income 
requirements without withdrawing the more 
essential and valued preseverance benefits. 





ARTICLES 


Articles of interest 
legal publications 


in other 


Tortious Nature of Insult and Outrage 
The intentional infliction of mental 
disturbance has come to be 
as a cause of action in itself. 
course be proved and since it is 
feigned and difficult to deny, the courts have 
tended quite naturally to insist upon some 
guarantee of genuineness. Some limits of 
the tort are the following: Liability has 
been imposed only in cases where the con- 
duct has been so 
and so extreme in degree as to go beyond 
all possible bounds of decency. Another 
basis on which extreme outrage may be 
found lies in the defendant’s knowledge that 
the plaintiff is especially sensitive, susceptible 
and vulnerable to injury through mental 
distress at the particular conduct. Where 
the extreme and outrageous conduct is 
directed at a third person, the actor is 
subject to liability if he intentionally or 
recklessly causes severe emotional distress 
to another who is present at the time. A 
common carrier or other public utility is 
subject to liability to patrons utilizing its 
facilities for gross insults that reasonably 
offend them. On this basis, liability has 
been imposed in a great many cases for 
conduct which does not amount to extreme 
outrage. Not only is physical illness or 
other resulting injury not required, but 
cases are quite infrequent in which it even 
appears, says the author, an outstanding 
authority on tort law and dean of the 
University of California School of Law.— 
Prosser, “Insult and Outrage,’ California 
Law Review, March, 1956. 


recognized 
It must of 
i easily 


outrageous in character 


Product Liability for Farmers . . . The 
liability for a casualty to animals or poultry 
may fall on the manufacturer, the middle- 
man or the retailer. Claims arising from in- 
juries received in the consumption, whether 
human or animal, of preparations distri- 


Books and Articles 


buted and sold to the public may involve a 
contract, wherein there may be a breach of 
warranty, express or implied, and tort, for 
negligence. If the action is brought on the 
ground of breach of warranty, the seller 
alone is liable. The fundamental doctrine is 
that where there has been no contractual 
relationship between buyer and manufacturer 
there can be no warranty by the manu- 
facturer. A manufacturer owes the pur- 
chaser the duty of reasonable care to prevent 
injury to such purchaser in the use of the 
product, even though there is no contractual 
relationship between such purchaser and the 
manufacturer states say the law of 
warranties is not applicable as to foodstuffs 
that it applies only 
where there is human consumption. Such 
states, negligence 


Some 
for animals and poultry 
recognize 


however, do 
actions. 


Mr. Everberg is a Massachusetts attorney, 
and Mr. Zietz is an attorney in Rhode Island 
—Everberg and Zietz, “Liability in Connec- 
tion with Sales of Feeds, Vaccines, Medi- 
cines, and the Like,” Commercial Law Journal, 
March, 1956. 


For a More Adequate Award . . . The 
clinical psychologist is a comparative new- 
comer to the field of negligence trials as 
an expert witness in court, but is worthy 
of consideration in the new 
and improved trial techniques to help obtain 
the “more adequate award.” The injuries 
which lend [ 
chologist are 


seeking of 


themselves to use of a 
head Through the 


use of tests, he is frequently able to pinpoint 


psy- 
injuries. 


the exact time of occurrence of an abnormal- 
ity or brain damage, or else rule out ancient 
causation. The psychologist 1s able to deter- 
mine the existence of changes in personal- 
ity and intelligence which may be directly 
attributable to an injury involved in litiga- 
tion. The psychologist on the witness stand 
must be cautious and wary of invading the 
course of 


province of the jury in. the 


describing his testing. 


Some states require consultation of the 


commissioner of public welfare with a 


psychologist, as well as a physician, prior 
to the f 


performing of certain operations 


upon institutionalized insane and feeble- 


minded persons, Recent decisions show the 
trend of the expanded use of the psycholo- 
gist aS an expert witness in other types of 
legal matters. The author is an attorney in 
Milwaukee, Wisconsin.—Gaines, “The Clini- 
cal Psychologist as an Expert Witness in 
a Personal Injury Case,” Marquette Law 
Review, Winter, 1955-1956. 
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‘“Jumbo"’ Group Life Plans 
Opposed by NALU 


Opposition to so-called “jumbo” group 
life insurance plans was announced recently 
by the National Association of Life Under- 
The association issued a statement 
concerning the need for appropriate maxi- 
mum limitations on amounts of group term 
insurance on individual lives. The text of 
the statement follows in part: 


writers. 


Recent months have brought increasing 
concern over the unabated trend among a 
number of insurance companies to provide 
what many life insurance men, both in the 
field forces and the home offices, consider 
greatly excessive amounts of group term 
insurance on individual lives. 


While an eyebrow-raising rarity only a 
few short years ago, group life plans pro- 
viding individual term coverages running 
into six figures have become disturbingly 
commonplace today. Perhaps the most re- 
cent and most outstanding example of this 
type of plan—and certainly the one which 
has aroused the most critical controversy 
in the life insurance business—is that which 
provides the 20,000 General Motors dealers 
with coverage in’ amounts ranging up to 
$100,000. 


Because of the growing apprehension be- 
ing voiced by the life insurance field forces 
over the potential adverse impact of such 
developments upon our business, the agents 
and, particularly, our policyholders, the Board 
of Trustees of The National Association of 
Life Underwriters has directed the issuance 
of this statement reaffirming NALU’s long- 
standing opposition to excessive amounts of 
group term coverage and restating the prin- 
cipal reasons underlying such opposition. 
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Excessive amounts of coverage violate basic 
concept of group term life insurance —At the 
outset, we wish to make it clear that NALU 
does not share the viewpoint of some few 
life insurance representatives that there should 
never have been any departure from the 
original concept and purpose of group term 
life insurance. Such individuals contend that 
group should remain merely an employer- 
provided mechanism to eliminate the nec- 
essity of “passing the hat” to help surviving 
dependents of deceased rank and file em- 
ployees. We feel that it could be argued, 
with equal persuasiveness and logic, that 
Henry Ford should have halted the devel- 
opment of his horseless carriage when it 
reached the “Model T” stage. In our modern 
and progressive economy, there is no room 
for either “Model T” life insurance or 
“Model T” automobiles. Thus, we believe 
that it is unquestionably proper to extend 
group coverage to highly paid executives 
in amounts that bear some reasonable rela- 
tion to their compensation. 


At the same time, however, it is our opin- 
ion that, in essence, group term life insur- 
ance is a form of social insurance. Like all 
social insurances its principal aim should 
be to provide a basic layer of economic pro- 
tection for dependents of employees in the 
lower economic strata. In keeping with this 
concept, the amounts of coverage provided 
should be geared primarily to the needs of 
such employees, rather than to the needs of 
those in the highly paid brackets, who, even 
in these days of burdensome taxes, are quite 
able to provide for the financial security of 
their families. 


We believe that the foregoing points are 
appropriately recognized by the so-called 
“20/40” group amount limit formula, de- 
vised by NALU, the American Life Con- 
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PERSONS AND EVENTS 


The annual joint meeting of the Na- 
tional Association of Casualty and Surety 
Executives and the National Association 
of Casualty and Surety Agents will be 
held October 7-10 at the Greenbrier, 
White Sulpher Springs, West Virginia. 

The Association of Life Insurance 
Medical Directors of America will hold 
its sixty-fifth annual meeting October 
23-25 at The Roosevelt Hotel, New Or- 
leans. Among the items to be discussed 
will be “Major Medical Insurance—Its 
Development and Problems,” “The Role 
of the Medical Director in Areas of 
Major Medical Insurance,” and ‘“Non- 
Cancellable and Guaranteed Renewable 
Insurance—Underwriting Considerations.” 

The appointment of Charles V. Walsh 
as associate counsel in the Pennsylvania 





vention and the Life Insurance Association 
of America in 1952, and subsequently incor- 
porated into the National Association of In- 
surance Commissioners’ Model Group Life 
Insurance Definition and Standard Provisions. 


Excessive amounts of group coverage may 
invite adverse tax legislation—Moreover, we 
fear that the growing trend toward exces- 
sive amounts of group insurance on the lives 
of highly compensated employees may jeop- 
ardize certain tax advantages that are now 
very properly accorded not only to this par- 
ticular type of insurance but to ordinary life 
insurance as well. 


Excessive amounts of group term coverage 
tend to undermine agency system—Many 
group-writing companies deny that the 
writing of large. amounts of group term 
coverage on individual lives adversely af- 
fects the sale of ordinary life insurance. 
Indeed, these companies frequently con- 
tend that such group coverages tend to in- 
crease ordinary sales. We do not question 
the sincerity of these companies in express- 
ing such views. However, we very definitely 
question the soundness of their conclusions, 
for we know of no reliable evidence that 
group insurance sales, generally speaking, 
stimulate ordinary sales. Rather, it is our 
belief that the substantial increases in the 
sale of ordinary life insurance that our busi- 
ness has been experiencing are principally 
attributable to our constantly expanding 
economy. Even more important, such com- 
panies must know—as we surely do—that 
they have failed dismally in convincing their 
own agency forces that their contentions 
are valid. . . 


The Coverage 





Insurance Department was announced 
by Commissioner Francis R. Smith. 


Murray Isaacs has been appointed di- 
rector of the newly established Welfare 
Fund Bureau in the New York Insur- 
ance Department. Benjamin L. Tenzer 
was appointed the bureau’s counsel. 


California Commissioner F. Britton 
McConnell announced the appointment 
of Alan S. Hutchinson as assistant chief, 
insurance license division. 

Insurance Commissioner George O. 
Burt of South Dakota has resigned that 
office effective August 1. D. E. Mitchell, 
Deputy Insurance Commissioner, 
been named acting Commissioner. 


has 


The newly appointed Insurance Commis- 
sioner of Louisiana is Rufus D. Hayes. 


Regulatory legislation seems to be the only 
solution—Despite any impression that we 
may have given to the contrary, it is not 
our purpose to point the finger of blame 
solely at the group-writing companies. We 
recognize that in many cases the practices 
against which this statement is directed re- 
sult from strong employer demand and other 
pressures that well up in such a highly com- 
petitive and dynamic business as ours. We 
also recognize that agents themselves may 
frequently be responsible for such practices. 

For these and other equally compelling 
reasons, it is clear to us that we must look 
to regulatory legislation for our answer. 
We feel—as we have felt since 1952—that 
the 20/40 formula provides the solution that 
is best suited to the needs of both our busi- 
ness and the public. We think it regrettable 
that this formula, although widely approved 
throughout the life insurance business, has 
thus far found its way into the law of only 
20 jurisdictions, excluding a number of the 
most important industrial states which still 
have no group limits at all. We also regret 
to state that one of the principal obstacles 
to its adoption has often been the recalci- 
trant attitude of some of our prominent 
group-writing companies. It is our hope 
that such companies will not persist in their 
opposition to the enactment of the 20/40 
formula. 


“District Human Relations''— 
A Prize Winning Article 


The article “District Human Relations” 
by G. G. Koogler has received the District 
Management Prize-Winning Article Award. 
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Each year District Management asks a group 
of readers to help choose the article 
from among those which have appeared in 
the last six the magazine. The 
author of the article picked by these readers 
the above award at the general 
agents’ and managers’ session of the annual 
National Association of Life 
convention, 


best 
issues of 
receives 


Underwriters 


JUDICIAL REVIEW OF EXCESSIVE 
JURY VERDICTS 


Passion and Prejudice 


Of the various formulae that have been 
used by the courts for the determination of 
the question of whether a verdict is ex- 
cessive, the following one, employed by 
Chancellor Kent in a_libel case, has been 
frequently quoted or paraphrased with ap- 
proval in passing upon 
verdict as being excessive: 


objections to a 


“The damages, therefore, must be so ex- 
cessive as to strike mankind, at first blush, 
as being, beyond all measure, unreasonable, 
and outrageous, and such as manifestly 
show the jury to have been actuated by 
passion, partiality, prejudice, or corruption. 
In short, the damages must be flagrantly 
outrageous, and extravagant, or the court 
cannot undertake to draw the line; for they 
have no standard by which to ascertain the 
excess.” 

The formula which is most frequently 
alluded to by the courts is to the effect 
that to warrant interference the verdict 
must be so excessive as to appear to have 
been given under the influence of passion 
or prejudice.” 

It appéars to be generally agreed in the 
federal appellate courts that when it can 
be said that the verdict of the jury was the 
result of passion or prejudice, it is the duty 
of the appellate court to set aside the ver- 
dict and grant a trial.” Where the 
court determines that the verdict was the 
result of passion or prejudice on the part of 
the jury, the error can never be cured by 


new 


%15 American Jurisprudence, ‘‘Damages,"’ 
Sec 295, p. €23 

™% Southern Pacific Company v. Guthrie, cited 
at footnote 70: Southern Pacific Company v. 
Zehnle, 15 Negligence Cases 191, 163 F. (2d) 
453 (CCA-9, 1947); L. B. Whitham Construction 
Company v. Remer, 105 F. (2d) 371 (CCA-10, 
1939); American Ice Company v. Moorehead, 
62 D. C. App. 266, 66 F. (2d) 792 (1933). 

™ Brabham v. State of Mississippi, 96 F. (2d) 
210 (CCA-5, 1938) ; Minneapolis, St. P. @ 8. 8. M. | 
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AND INADEQUATE_ 


Mr. Koogler, Nashville manager of Home 
Beneficial Life Insurance Company, defines 
“district human relations” as the “attitude 
or state of mind existing between a manager 
and an agent.” ‘Fhe author siates: “This 
relationship, obviously, should be good if 
the agent is to find security (emotional as 
well financial) and ego recognition in 
his work.” 


as 


Continued from page 529 


remittitur by either the trial or appellate 
court. In such case the judgment must 
be set aside and a new trial ordered, the 
theory being that the entire verdict is 
tainted and cannot be permitted to stand.” 


Little has been said in the cases as to 
just what method is utilized by the ap- 
pellate courts in determining whether the 
jury was stimulated by passion or prejudice, 
but it appears to be the rule in the federal 
courts that such may not be inferred from 
the mere excessiveness or inadequacy of 
the verdict. Proof of appeals to passion 
and prejudice must appear in the record.” 
A recent decision, proceeding on this premise, 
states: 


“Tt is next contended that the court erred 
in overruling defendant’s motion to set 
aside the jury verdict for the reason that 
the verdict was so excessive and out of all 
proportion to the evidence as to show that 
it was motivated by bias, passion and 
prejudice against defendant. This assign- 
ment is clearly without merit. We find 
nothing in the record which would lead us 
to believe that the jury was influenced by 
bias, prejudice or passion.” ” 


In a Ninth Circuit opinion, Judge Fee 


said: “The record has been carefully re- 
viewed. . . . The sum neither shocked the 
conscience of the District Court nor does 
it shock the conscience of this Court. Cer- 
tainly there is no circumstance to raise the 
inference of passion or prejudice upon the 
part of the jury.” ” [The End] 


Railway Company v. Moquin, 283 U. S. 520, 51 
S. Ct. 501 (1931). 

* Larsen v. Chicago & Northwestern Railway 
Company, 171 F. (2d) 841 (CA-7, 1948); South- 
ern Pacific Company v. Guthrie, cited at foot- 
note 70. 

” Fort Worth & Denver Railway Company v. 
Roach, 219 F. (2d) 351 (CA-5, 1955). 

“ Veelik v, Atchison, Topeka & Santa Fe 
Railway Company, 225 F. (2d) 53 (CA-9, 1955). 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Furniture Manufacturer Liable 
for Inherently Dangerous Chair 


A prospective purchaser of a lawn chair 
lost a finger when it came into contact 
with moving parts of the chair which were 
concealed beneath its armrest. The furni- 
ture manufacturer was liable on the basis 
of an implied warranty. Florida. 


The plaintiff, a prospective purchaser of 
lawn furniture, went to a retail 
examine some furniture. He sat in a lawn 
chair and laid his right hand on the right 
hand armrest. The third finger of his 
hand extended over the front of the armrest 
and under the front end thereof. This 
finger was completely severed by the mov- 
ing parts of the chair which were concealed 
beneath the armrest. He brought an action 


store to 


for damages against the furniture manu-, 


facturer, and his complaint was dismissed. 
An appeal was taken to the state supreme 
court, 

Held: Judgment reversed and the case 
remanded. The court referred to the doc- 
trine summarized in the Restatement of the 
Law of Torts, Section 398, Volume 2, page 
1084, which states as follows: 

“A manufacturer of a chattel made under 
a plan or design which makes it dangerous 
for the uses for which it is manufactured is 
subject to liability to others whom he should 


Negligence 


expect to use the chattel lawfully or to be 
in the vicinity of 
harm 


its probable use, for bodily 


caused by his failure to exercise 
reasonable care in the adoption of a safe 


plan or design.” 


The court said that an implied warranty 
does not protect against hazards apparent 
to the plaintiff, but that it protects against 
an apparent or The chair in 
question gave no that it was dan- 
The declared that if the 
dangerous mechanism was required for the 
chair, it should have been protected by a 
housing. Thus, the furniture manufacturer 
held liable to the plaintiff (a third 
party) on the ground that there was a 
breach of an implied warranty. The absence 
of privity of contract was held to be unim- 
portant in the case.—Matthews v. Lawnlite 
Company. Florida Supreme Court. May 
25, 1956. 5 Neciicence Cases (2d) 1144. 


usual use 
notice 


gerous. court 


was 


Lessee’s Damaged Merchandise 
Not Responsibility of Lessor 


In the absence of a covenant to the con- 
trary, a lessor was not liable for the dam- 
age to a lessee’s merchandise which was 
caused by a leak in the business building’s 
roof. Oklahoma. 


The plaintiff was lessee of a two-story 
business building owned by the defendant 
lessor. The lessee brought an action for 
the damage to its merchandise which was 
caused by water leakage. The facts showed 
that water had accumulated on the build- 
ing’s roof and leaked through the ceiling. 
The lessee alleged that the lessor was ob- 
ligated to keep the premises in repair, and 
that she failed to do so. The lease, how- 
ever, contained an exculpatory clause ex- 
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empting the lessor from liability for damage 
to property in the building arising from 
water, rain or The motion 
for a directed verdict was overruled, and a 
judgment was awarded the lessee for the 
amount of the damage to its merchandise. 
The lessor appealed. 


snow. lessor’s 


The high state court reversed the judg- 
ment and remanded the case with instruc- 
tions to enter judgment for the lessor. The 
court took cognizance of the lessee’s argu- 
ment that where the landlord retains pos- 
session of a portion of the leased premises 
for use in common by different tenants, he 
has the obligation to use ordinary care to 
maintain the premises in condition. 
However, the court observed that this ar- 
gument is applicable where the building in- 
volved was used for dwelling purposes, and 
that the rule is limited to that portion of 
the premises retained by the landlord, such 
as halls and stairways. It concluded that 
there was no statutory or common law 
duty placed upon lessors of business build- 
ings to keep their buildings in repair. 


The court stated that the exculpatory 
clause was not void as against public policy 
nor violative of any statute, and that it also 
constituted a bar to the lessee’s recovery in 
this action. It added that the fact the lessor 
reserved the right to enter the premises to 
examine them and make such repairs or 
alterations as deemed necessary for the 
safety and preservation of the building was 
not an assumption of the duty to keep the 
building in repair—Clifton v. Charles E. 
Bainbridge Company, Inc. Oklahoma Su- 
preme Court. May 8, 1956. 5 NEGLIGENCE 
Cases (2d) 1160. 


safe 


Charitable Immunity Doctrine 
Overruled by Court 


A paying patient in a charitable hospital 
may maintain an action against the hos- 
pital for the negligence of its employees. 
The charitable immunity doctrine was 
overruled in this situation. Idaho. 


A paying patient in a charitable hospital 
brought an action for injuries allegedly sus- 
tained because of the negligence of hospital 
employees. A demurrer to plaintiff's com- 
plaint was sustained on the ground that the 
charitable immunity doctrine removed the 
hospital from liability. An appeal was taken. 


The state supreme court reversed the 
judgment and remanded the case with direc- 
tions to permit the plaintiff to plead further. 
The court announced that it was abandoning 
the doctrine of charitable immunity from 
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tort to the extent that a paying patient in 
a charitable hospital may maintain an action 
against the hospital for the negligence of its 
employees. 

In Wilcox v. Idaho Falls Latter Day Saints 
Hospital, 59 Idaho 350, 82 Pac. (2d) 849, this 
same court held that a charitable hospital 
was exempt from liability to a paying patient 
for injury caused by the negligence of its 
employees. It stated that such exemption 
was not limited to cases in which the man- 
agement exercised due care in the selection 
and retention of its employees. To the ex- 
tent that the present decision is in conflict 
with the Wilcox case, the court said, the 
Wilcox case is overruled.—W heat v. Idaho 
Falls Latter Day Saints Hospital. Idaho Su- 
preme Court. May 29, 1956. 5 NEGLIGENCE 
Cases (2d) 1153. 


Short Shorts from the Courts 


Minnesota . . . The plaintiff, a customer 
in defendant’s store, failed to sustain her 
burden of proving that the defendant’s em- 
ployees had placed the obstacle (modeling 
stand) in the aisle where she tripped.—Mc- 
Donough et al. v. Newmans Cloak & Suit 
Company. Minnesota Supreme Court. May 
4, 1956. 5 Neciicence Cases (2d) 1181. 


Missouri . . . An action was brought to 
recover for injuries sustained on a dimly 
lighted slippery ramp of a hotel hallway. 
The trial court erroneously admitted evi- 
dence as to the nonoccurrence of similar 
accidents.—Gilbert v. Bluhm et al. Missouri 
Suprerhe Court. June 11, 1956. 5 NEGLIGENCE 
Cases (2d) 1148. 


North Carolina ... A pedestrian tripped 
on a large, plainly visible drainage pipe 
which an abutting property owner had in- 
stalled across a sidewalk. The pedestrian 
was guilty of contributory negligence.— 
Hedrick v. Akers et al. North Carolina Su- 
preme Court. June 1, 1956. 5 NEGLIGENCE 
Cases (2d) 1146. 


Utah . .. Testimony regarding the cus- 
toms and practices of similar retail stores 
was admissible to show the standard of 
care owed by a store owner to a shopper 
on its premises.—DeWeese v. J. C. Penney 
Company. Utah Supreme Court. May 25, 
1956. 5 Neciicence Cases (2d) 1131. 


Vermont ... A property owner’s act 
of burying a dead animal in the course of 
a water “run” from which a neighbor took 
his water was “fundamentally tortious.”— 
Randall et al. v. Clifford. Vermont Supreme 
Court. May 1, 1956. 5 Necticence Cases 
(2d) 1167. 
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Summaries of Selected 


Decisions Recently Reported 


by CCH LIFE INSURANCE 
REPORTS 





First Reinstatement Application 
Not Voided by Second 


A second reinstatement application re- 
quired merely a statement of unchanged 
health. It did not preclude the insurer 
from asserting the defense that material 
misrepresentations were made in the first 
one. New York. 


The deceased’s life policy lapsed due to 
nonpayment of premiums, In an applica- 
tion for reinstatement the decedent stated 
that since the date of the policy’s issuance 
he had not been ill, had not consulted a 
physician and had not been treated in a 
hospital. Actually the decedent had been 
seriously ill and hospitalized just prior to 
filling out this reinstatement application. The 
policy lapsed for a second time, and applica- 
tion was made for reinstatement less than 
14 days later. A short form reinstatement 
application was used whereby the deceased 
merely stated that since the date the last 
premium became due he had not suffered 
any change of health or received medical 
attention. The decedent died shortly there- 
after and his beneficiary sought to recover 
the policy’s proceeds. 


The insurer denied coverage on the 
ground that the insured made material 
misrepresentations in his first reinstatement 
application, The trial court held that the 
second reinstatement application was the 
only existing contract between the parties. 
The insurer was denied the right to assert 
the defense that material misrepresentations 
were made in the first reinstatement appli- 
cation, Judgment was entered for the bene- 
ficiary, and the insurer appealed. 


The appellate court reversed the judgment 
and dismissed the beneficiary’s suit. The 
court stated that it could not hold that the 
second reinstatement application was a new 
contract untainted by the fraud found in the 
first application. To hold otherwise would 
be to declare the first reinstatement void. 
Had the first reinstatement been void, the 
court said, there would have been no policy 
in existence to lapse at the time the second 
reinstatement application was made. 


Life, Health—Accident 


Fraudulent statements induced the first 
reinstatement. Had they not been made, 
the court declared, there would have been 
no second reinstatement. It concluded that 
when the insurer granted the second appli- 
cation for reinstatement it had the right 
to rely upon the truth of the statements 
made in the first. 


The court noted that in New York a life 
policy becomes incontestable after it has 
been in force for two years (New York In- 
surance Law, Section 155b). The insurer 
had two years from the date of the first re- 
instatement to set up the defense of material 
misrepresentations. Inasmuch as the de- 
ceased died only six months after that date, 
the insurer was entitled to bring the defense. 
If the second reinstatement had been made 
more than two years after the first, the 
insurer's two-year right to challenge the 
policy would have expired.—Kear et al. v. 
Prudential Insurance Company of America. 
New York Supreme Court, Appellate Divi- 
sion. July 3, 1956. 2 Lire Cases (2d) 894. 


False Answers in Application 
Void Life Policy 


The beneficiary contended that false an- 
swers were inserted in the application by 
the insurer’s agent. This allegation was 
without merit since it did not establish 
that the insured gave truthful answers or 
that he had no knowledge of the false 
statements. Virginia. 


The beneficiary of the deceased brought 
an action to recover the proceeds of a life 
policy. No medical examination had been 
required as a condition to this policy’s 
issuance, but questions in the application in- 
quired into the deceased’s health. The an- 
swers given were to the effect that to the 
best of the insured’s knowledge he was in 
good health. However, the evidence at the 
trial established beyond any doubt that the 
deceased had been aware of his high blood 
pressure and previous medical history. The 
beneficiary contended that the false an- 
swers were inserted by an insurer’s agent. 
Judgment was entered for the beneficiary 
and the insurer appealed. 


Held: Judgment reversed. The court re- 
ferred to Gilley v. Union Life Insurance Com- 
pany, 194 Va. 966, 76 S. E. (2d) 165, which 
held that an insurer cannot avoid liability 
on the ground that false answers appear in 
an application if it is shown that (1) the 
insurer’s agent inserts’ the false answers, 
(2) the insured ansivered the questions 


543 





truthfully and (3) the insured had no knowl 
edge, actual or constructive, that his appli- 
cation contained false answers. 


The court concluded that the beneficiary’s 
contention that false answers were inserted 
by the insurer’s agent was insufficient to 
rebut the presumption that the deceased 
knew his application contained false an- 
swers, The beneficiary’s allegation failed to 
establish that the deceased gave truthful 
answers or that he had no knowledge of 
the false answers.—New York Life Insurance 
Company v. Eicher. Virginia Supreme Court 
of Appeals. June 18, 1956. 2 Lire Cases 
(2d) 888. 


‘Hernia’ Given Ordinary Meaning 
in Exclusion Clause 


A diaphragmatic hernia was not a hernia 
within the meaning of an exclusion clause. 
The term “hernia” was construed in its 
ordinary popular sense and not in its 
technical medical sense. Florida. 


The insured’s health and accident policy 
contained a clause providing for a waiting 
period of one year before coverage would 
apply to medical, surgical and/or hospital 
expense incurred due to a hernia, Within 
one year from the policy’s issuance the 
insured developed a condition diagnosed as 
diaphragmatic hernia. This condition con- 
sisted of the projection of the stomach 
into the thoracic cavity through the open- 
ing in the diaphragm normally occupied 
by the esophagus. He was operated upon 
for this condition, and as a result incurred 
surgical and hospital expenses. The claims 
manager of the defendant insurer denied 
coverage of these expenses without con- 
sulting with the insurer’s medical director. 


The insured’s attorney offered to furnish 
the claims manager with authorities show- 
ing that this type of hernia did not come 
under the exclusion clause. The claims 
manager did not accept the offer. A _ suit 
was brought under the policy and the 
district court awarded judgment to the in- 
sured. The court of appeals, however, con- 
strued the term “hernia” in its technical 
medical sense and held that the exclusion 
clause removed the insurer from liability. 
An appeal was taken. 

The 
decision 
insured. 


state supreme court reversed the 
and entered judgment for the 
The court noted that the medical 
testimony indicated that a diaphragmatic 
hernia was a true hernia. The medical 
experts also agreed that the layman’s com- 
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mon conception of the term hernia was a 
protrusion through the front abdominal 
wall. The court construed the exclusion 
clause under the provisions of Article 1946 
of the Louisiana Civil Code which provides 
that the words of a contract are to be 
construed in their common and usual signi- 
fication. Inasmuch as a diaphragmatic hernia 
did not come within the ordinary popular 
meaning of a hernia, the court declared that 
it was not one within the meaning of the 
exclusion clause. 

The court further held that the insurer’s 
refusal to pay was without just and reason- 
able grounds, and the insurer was assessed 
a penalty. A dissent was filed as to this 
assessment of a penalty.—Seguin v. Con- 
tinental Service Life & Health Insurance 
Company. Louisiana Supreme Court. June 
11, 1956. 2 Lire Cases (2d) 876. 


Short Shorts from the Courts 


California . . . Where circumstantial evi- 
dence established beyond reasonable doubt 
that the insured was lost at sea in a severe 
storm, the seven-year presumption of death 
was overcome. The two-year statute of 
limitation in the policy barred any action.— 
Clarke et al. v. States Steamship Company 
et al. United States District Court for the 
Northern District of California. June 1, 
1956, 2 Lire Cases (2d) 879. 


District of Columbia ... A provision lim- 
ited the insurer’s liability in a reinstated 
policy to illness which begins more than 
ten days after reinstatement. The provision 
did not negate liability for the insured’s 
ulcers which originated and were covered 
while the policy was originally in effect.— 
Holt v. George Washington Life Insurance 
Company. District of Columbia Municipal 
Court of Appeals. June 18, 1956. 2 Lire 
Cases (2d) 886. 


New York . . . Complications which re- 
sulted in the insured’s death after a major 
abdominal operation were possible even- 
tualities. His death was declared not to be 
accidental.—Rosenthal v. Mutual Life Insur- 
ance Company of New York. New York 
Supreme Court. June 12, 1956. 2 Lire Cases 
(2d) 874. 


Tennessee . . . The insured’s goiter was 
so pronounced as to be obvious to the agent. 
The agent’s knowledge was imputed to the 
insurer, which was estopped to assert breach 
of policy conditions.—National Bankers Life 


insurance Company v. Bryant. Tennessee 
Court of Appeals. January 11, 1956. 2 Lire 
Cases (2d) 892. 
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FIRE 


Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Insurer's Duty to Defend 
Analyzed by Court 


The complaints brought in actions against 
the insured showed on their faces that 
the loss arose as a “products hazard,” 
which was excluded from coverage. The 
insurer was under no duty to defend the 
actions. Connecticut. 


The plaintiff, owner and operator of a 
public warehouse, was sued by two com- 
panies for negligently placing in the hands 
of a deliveryman goods other than those 
ordered by the respective companies. The 
facts showed that these companies used 
the material in the manufacture of a large 
quantity of ice cream, all of which was 
thereby ruined. The insurer refused to 
defend the suits on the ground that this 
liability constituted a “products hazard” 
which was excluded from coverage in the 
policy. After successfully defending the ac- 
tions brought by these companies, the plain- 
tiff instituted an action against the insurer 
to recover reasonable attorneys’ fees. Judg- 
ment was entered for the plaintiff and the 
insurer appealed. 


Held: Judgment reversed and the case 
remanded with directions to enter judgment 
for the insurer. It was noted that the 
policy did not cover a “products hazard” 
which was defined as “(1) the handling 
of goods or products manufactured, sold, 
handled, or distributed by the named in- 
sured if the accident occurs after the 
insured has relinquished possession thereof 
to others and away from premises owned, 
rented or controlled by the insured 
(2) operations, if the accident occurs after 
such operations have been completed or 
abandoned at the place of occurrence there- 
of and away from premises owned, rented 
or controlled by the insured, except (a) 
pick-up and delivery ” The court 
declared that there was an ambiguity in 
the above definition which required inter- 
pretation. 


It decided that section (1) of the defini- 
tion did not exclude coverage, but that 
section (2) did. Ordinarily the operations 


Fire and Casualty 


mentioned in section (2) are referred to 
in a “completed operations” clause, the 
court said, and if the policy had segregated 
this clause the policy might have been less 
awkward. The plaintiff's operations had 
been completed when the occurred, 
and the loss happened away from the in- 
sured’s premises. Since the complaints 
brought in the actions against the plaintiff 
showed on their faces that the loss arose 
as a “products hazard,” as defined in section 
(2) of the definition, the court concluded 
that the insurer was under no duty to de- 
fend the actions —Smedley Company v. Em- 
ployers Mutual Liability Insurance Company 
of Wisconsin. Connecticut Supreme Court of 
Errors. June 26, 1956. 8 Fire AND CASUALTY 
Cases 979. 


loss 


Record Keeping Provision 
Violated by Insured 


There was no coverage under a compre- 
hensive crime policy due to a violation 
of its record keeping provision. It was 
impossible to ascertain what inventory 
was missing and the values thereof, as 
the insured’s records did not contain 
an opening inventory listing. Fourth 
Circuit. 


The wholesale grocery com- 
pany, brought an action on a comprehensive 
crime policy which covered the dishonest 
acts of employees. The facts showed that 
the insured’s manager suspected an inven- 
tory loss and hired a private investigator. 
It was learned that three of the insured’s 
employees has been stealing items of in- 
ventory from its warehouse and selling 
these items to four merchants. The in- 
sured contended that it suffered a loss of 
inventory worth $50,000. The lower court 
adopted the findings of a master, and judg- 
ment for the insured was entered for $25,000. 
The insurer appealed, contending that there 
was a violation of the record keeping pro- 
vision of the policy and that, therefore, 
there was no coverage. 


insured, a 


The appellate court reversed the decision 
and remanded the case with instructions 
to enter judgment for the insurer. The 
court noted that the policy listed the fol- 
lowing under its conditions precedent to 
recovery: “The insured shall keep verifi- 
able records of all property covered by this 
policy.” After examining the records of 
the insured, it said that they were of little 
or no value in determining what items of 
inventory might be missing and the values 
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that there 


listing 


thereof tor the reason was no 


opening inventory 


The 


cords 


keep proper re- 
completely of 


failure to 
deprived the 


insured’s 
insurer 
its protection against fraudulent claims 
Thus, the held that the 
was not covered.—American Mutual Liability 


Thomas && Howard 


court insured’s loss 
Insurance Company v 
Company of Spartanburg, South Carolina 
United States Court of Appeals for the 
Fourth Circuit. May 17, 1956. 8 Fire AND 
CasuaALty Cases 974. 


Explosion Policy Only Covers 
Specifically Described Premises 


An explosion policy covered only losses 
due to business operations on specifically 
described premises. No coverage was 
afforded for an explosion occurring on 
the premises of one of the insured’s cus- 
tomers. Eighth Circuit. 

An employee of the plaintiff gas and 
electric company was servicing a gas hot 
water heater upon a customer’s preniises 
when an explosion occurred. The plaintiff 
settled an action brought against it by the 
customer, and instituted an action against 
its insurer to recover the amount paid as 
a settlement and attorney’s fees. The in- 
sured’s policy provided coverage “for dam- 
age caused by explosion due to the 
business operations of the assured 
subject to limitations or stipulations in 
the following paragraphs, on premises lo- 
cated fat three specifically described 
locations in Monroe, Menominee and Platte- 
ville, Wisconsin ].” 


The trial court held that the policy only 
covered losses occurring at the specifically 
described locations, and awarded judgment 
for the insurer. The plaintiff appealed, con- 
tending that inasmuch as the policy provi- 
sion (“It is understood and agreed that this 
policy does not cover any claim for loss 
or damage due to explosion originating in 
service or street mains or other property 
owned, leased, occupied or controlled by 
the assured outside the premises of the 
assured as described above”) did not exclude 
liability for losses occurring upon customers’ 
premises, the policy should be construed as 
covering such losses. 


The court of appeals did not agree with 
the plaintiff's contention. It said that the 
above clause was inserted to provide a cut- 
off point where coverage ceased. The court 
concluded that the plain terms of the policy 
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limited coverage to the three specified lo- 
Thus, judgment was affirmed for 
the insurer.—Wisconsin Hydro Electric Com- 
pany v. Equitable Fire & Marine Insurance 
Company. United States Court of Appeals 
for the Eighth Circuit. May 10, 1956. 8 
Frre AND CASUALTY CASEs 966. 


cations 


“Other Insurance’ Prohibition 
Waived by Insurers’ Agent 


Where the insurers’ agent was aware 


that the insured had other insurance at 
the time the policies were issued, a wai- 
ver of the provisions prohibiting other 
insurance was established. Mississippi. 


An action was brought by the insured 
against two insurers to recover under two 
fire policies for the complete destruction 
of a building by fire. The insurers con- 
tended that they were not liable under the 
policies because the insured had obtained 
other insurance, which was prohibited by 
the policies. The jury determined from the 
evidence introduced that the insurers’ agent 
had knowledge of the existence of this 
other insurance at the time he wrote the 
policies, Judgment was entered for the 
insured and the insurer appealed. 


Held: Judgment affirmed for the insured. 
The court declared that the evidence rea- 
sonably established that the agent had 
knowledge of the other insurance at the 
time he wrote the policies and that, there- 
fore, a waiver of the “other insurance” 
prohibition was established. 


The insurers argued that Section 5693, 
Mississippi Code of 1942, made it illegal 
for an insurer to knowingly, issue any fire 
policy for an amount which exceeds a fair 
value of the property. The court, however, 
said that this did not constitute a defense 
inasmuch as a further provision of the sec- 
tion states that insurers shall not be per- 
mitted to deny that a building totally destroyed 
by fire was worth the full face value of 
the policy covering it—American Central 
Insurance Company et al. v. Meredith. Missis- 
sippi. Supreme Court. June 11, 1956. 8 
Frre AND CASUALTY CASEs 969. 


Short Short: Michigan 


The insurer’s action for a declaratory 
judgment was dismissed when it was estab- 
lished that there was a pending civil action 
involving substantially the same issues.— 
Fireman’s Fund Insurance Company v. Han- 
ley. United States District Court for the 
Western District of Michigan. March 27, 
1956. 8 Fire anp Casuatty Cases 984, 
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AUTOMOBILE 


Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Named Insured’s Death Covered 


The named insured was killed due to an 
additional insured’s negligence. Because 
of an ambiguous exclusion clause relating 
to the named insured and members of his 
family residing at home, his death was 
covered. Tenth Circuit. 


The named insured’s car involved 
in an accident resulting in his death. At the 
time of the accident, the car was being 
driven by an additional insured under the 
auto policy in question. The plaintiff, a 
minor daughter of the named insured, was 
not a member of his household at the time 
of his death. She resided with her mother, 
the named insured’s divorced wife. <A 
statutory death action was filed by the 
plaintiff against the additional insured, and 
she recovered a judgment for some $16,000. 
The insurer denied liability to the additional 
insured for this amount. It had previously 
refused to defend the death action. 


was 


Coverage A of the policy provided bodily 
injury liability insurance. An exclusion 
stated: “This policy does not apply: (e) 
Under Coverage A... to the insured or 
any member of the family of the insured 
residing in the same household as the 
insured.” The lower court awarded judg- 
ment to the insurer, and the plaintiff ap- 
pealed. 

Held: Judgment reversed. The case was 
remanded with an instruction to enter 
judgment for the plaintiff. The court said 
that the exclusion clause referred to above 
excluded any obligation of an additional 
insured under Coverage A to the named 
insured or any member of his household. 
It declared that the exclusion clause did not 
apply to the named insured’s daughter, who 
was not a member of his household. 


The insurer had contended that the ex- 
clusion clause applied to the named insured’s 
death, that is, that this particular event was 
excluded from coverage. The court, how- 
ever, stated that it made no difference that 
under one interpretation of the clause the 
insurer would be relieved of liability when 
under a different interpretation the insurer 
was liable. Where ambiguity exists, it is 


Automobile 


resolved in favor of coverage—Heltcel et al. 
v. Skaggs et al. United States Court of 
Appeals for the Tenth Circuit. May 22, 1956. 
6 AUTOMOBILE Cases (2d) 260. 


Alighting Bus Passenger 
Contributorily Negligent 


An alighting bus passenger could not 
delegate the duty to look both ways for 
oncoming traffic to the bus driver, who 
waved her across the street. Her failure 
to look constituted contributory negli- 
gence. Third Circuit. 

As an accommodation, a driver of the de- 
fendant bus company stopped his bus in the 
middle of the block, across from the plain- 
tiff’s house. As plaintiff was alighting from 
the bus, the driver looked in his rear-view 
mirror and told her that the street was 
clear. He gestured with his hand, waving 
her across the street. The plaintiff, prior to 
moving, looked to her left and observed no 
westbound trafic. Her view in that direc- 
tion was substantially impeded by the bus. 
She looked to her right and saw nothing 
coming from the east. She then moved in 
front of the bus “at a trot” without making 
any other observation to her left, and pro- 
ceeded into the path of a westbound truck 
which struck her. 


In regard to the possible contributory 
negligence of the plaintiff, the -court 
charged: “If you find that the bus driver 
conveyed to the plaintiff, by word or motion, 
that the way across the street was clear, 
you may consider this as a factor in de- 
termining whether plaintiff performed her 
continuing duty to use due care in crossing 
the street. But she was required by law to 
look to the right and to the left from a point 
where she could see possible oncoming 
traffic before crossing the street, and she 
could not delegate this responsibility to any- 
one else.” Judgment was entered for the 
bus company. The plaintiff appealed, con- 
tending that the trial court’s instruction was 
improper. 

Held: Judgment affirmed for the bus 
company. The court said that the trial 
court’s instruction was proper unless the 
plaintiff's conduct was excused by the bus 
driver’s behavior. After reviewing several 
cases, the court concluded that the principle 
of due care still requires that a pedestrian 
look both ways from a point where she 
could see the oncoming traffic. The plaintiff 
could not delegate this duty to the bus 
driver —Tollisen v. Lehigh Valley Transporta- 
tion Company. United States Court of Ap- 
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peals for the Third Circuit. May 24, 1956. 6 


AUTOMOBILE Cases (2d) 263. 


Liability of Vendor's Insurer 
Ceases When Automobile Sold 


The vendor’s insurer was no longer liable 
for coverage of the purchased car where 
all of the requisites for perfecting a con- 
tract of sale had been completed. It was 
immaterial that the certificate of title had 
not been delivered. Fifth Circuit. 

A recently purchased car was involved in 
an accident with another automobile. The 
vendee of the car had made a cash payment 
and given his promissory note to the car 
dealer for the balance due. The note was 
secured by a chattel mortgage on the 
vehicle. The vendee signed an application 
for a certificate of title, but on the day of the 
accident the certificate had not been issued 
to him. The cars’ occupants brought ac- 
tions against the car dealer’s insurer (under 
a garage keeper’s policy) and against the 
insurer of the other car involved in the 
accident. The latter insurer filed an action 
of interpleader, and all the actions were 
consolidated. A summary judgment was 
entered in favor of the vendor’s insurer on 
the basis that title to the car had passed to 
the purchaser, and the insurer’s liability 
ceased when the vendor gave up this title. 
A jury verdict found the driver of the other 
car not guilty of negligence, and found the 
car purchaser guilty of negligence. Thus, 
both insurers were declared free of liability. 
An appeal was taken. 

The judgment for the insurers was 
affirmed. The court stated that the car 
had been sold by the car dealer inasmuch 
as all of the requisites for perfecting a con- 
tract of sale had been accomplished. 
Whether the purchaser possessed a mer- 
chantable or marketable title was held not 
to be determinative as to whether he was 
the owner. It added that there was no 
provision in the car dealer’s policy which 
stated that public liability coverage follows 
an automobile which has been sold by an 
insured until such time as the vendee acquires 
a certificate of title. Inasmuch as the evi- 
dence sustained the verdict that. the other 
car’s driver was not negligent, both in- 
surers were relieved of liability—vNettles et 
al. v. General Accident Fire & Life Assurance 
Corporation et al. United States Court of 
Appeals for the Fifth Circuit. May 25, 1956. 
6 AuTOMOBILE Cases (2d) 267. 


548 


Railroad Held Liable 
for Inadequate Warning Signs 


Where the only warning sign at a hazard- 
ous railroad crossing was outside the car 
operator’s normal line of nighttime vision, 
the railroad was liable for his injuries 
even though the train’s air horn had been 
blown. Fifth Circuit. 


A railroad track ran for approximately 
one-quarter mile alongside a country road. 
Then the road turned sharply and crossed 
the tracks at a 90-degree angle. The only 
warning sign at the crossing was located 
after the sharp turn, and was nine feet above 
the ground. The sign was out of an auto- 
mobile driver’s normal line of vision, and 
nothing about the roadway indicated that 
there was a railroad crossing. The de- 
cedent’s car, while traveling this road 
during the “dark dusk” of an evening, was 
hit by a train at the crossing. The train’s 
air horn had been blown, but the jury de- 
termined that it would not be unreasonable 
for the decedent to mistake the air horn for 
an automobile horn of a car approaching 
from the other direction. Judgment was 
entered against the defendant railroad, and 
an appeal was taken. 

The court of appeals affirmed the judg- 
ment against the railroad. It held that the 
facts substantiated the finding that the 
decedent had not been contributorily neg- 
ligent. The court noted the Louisiana doc- 
trine that ordinarily a railroad is not re- 
quired to maintain gates, flagmen or special 
warning devices for open country crossings. 
However, this doctrine does not apply where 
unusual and extraordinary hazards are 
present. Inasmuch as there existed extra- 
ordinary danger at the particular crossing 
in this case, the railroad was held liable for 
failing to supply adequate warning signs.— 
The Kansas City Southern Railway Company 
v. Wiggins etal. United States Court of Ap- 
peals for the Fifth Circuit. May 31, 1956. 
6 AUTOMOBILE CAsEs (2d) 257. 


Short Short: Alabama 


An insurance company filed a general ap- 
pearance in a law action on behalf of the 
insured under an automobile liability policy. 
The company did not waive its right to file 
a bill for a declaratory judgment with re- 
spect to a determination of its rights and 
liabilities under the automobile policy.— 
Ellison, Admrx. v. Canal Insurance Company. 
Alabama Supreme Court. January 12, 1956, 
6 AUTOMOBILE Cases (2d) 349. 
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A REPORT TO THE READER— 


zation not intended for dissemination to the 
public; individual communications of a per- 
sonal nature; nor correspondence between 
a prospective group policyholder and an 
insurer in the course of negotiating a group 
contract. 

With respect to existing groups, reprints 
of group booklets after the effective date 
of the Rules shall be considered within 
the definition of an advertisement; however, 
until January 1, 1958, insurance companies 
shall not be prohibited from 
already printed group booklets. 


distributing 


A general announcement from a group 
policyholder to eligible individuals that a 
contract has written is not intended 
to be an advertisement within the meaning 
of the rules if it clearly indicates that it 1s 
preliminary to a booklet. 


been 


Interpretation of Section 1A (3) 

Materials to be used solely for the train- 
ing and education of its employees, agents 
within the r 


or brokers are not purview o! 


the Rules. 
Interpretation of Section 1B 

The language in Section 1B “except d' 
ability and double indemnity benefits in 
cluded in life insurance and annuity contracts” 
shall be interpreted to mean, “except dis- 
ability and double indemnity benefits in- 
cluded in life insurance endowment or 
annuity contracts or contracts supplemental 
thereto which contain only such provisions 
relating to accident and sickness insurance 
as (a) provide additional benefits in case 
of death or dismemberment or loss of sight 
by accident, or as (b) operate to safeguard 
such contracts against lapse, or to give a 
special surrender value or special benefit 
or an annuity in the event that the insured 
or annuitant shall become totally and per- 
manently disabled, as defined by the con- 
tract or supplemental contract.” 


Interpretation of Section 1C 


An insurer is not responsible for an ad- 
vertisement which is not under its direct 
or indirect control. 


Section 2. Advertisements in General 


Advertisements shall be truthful and not 
misleading in fact or in implication. Words 
or phrases the meaning of which is clear 
only by implication or by familiarity with 
insurance terminology shall not be used. 


Report to the Reader 


Continued from page 500 | 


Interpretation of Section 2 

The purpose of the first sentence of Sec- 
tion 2 is twofold. First, it states the gen- 
eral purpose of the Rules by prohibiting 
advertisements which are not only false but 
which may mislead either in fact or by im- 
plication. It recognize 
that advertisements may be misleading even 
though literally true and capable of proot. 
Secondly, 


designed to 


does for instance 


it establishes a broad principle 
prohibit untruthful and mis- 
leading advertisements in addition to those 
principles covered by 
the Rules. To that 


a “catch-all” rule 


specific sections of 


extent it may be con- 


second sentence of this section is 
intended to prohibit the 
statements and phrases 
because of the reader’s unfamiliarity with 
have the tendency 
and capacity to mislead or deceive. It places 
.0 prohibition on the use of any particular 
words or phrases but does require that all 


terminology 


use of incomplete 
words or which, 


insurance terminology, 


used in an advertisement, 


whether it be terminology or 
otherwise, be sufficiently clear so as to avoid 
being misleading. In interpreting this par- 
ticular portion of Section 2, it must be rec- 
ognized that insurance terminology is often 
essential to properly explain the coverage 
being advertised. 


insurance 


As a general principle, words or phrases 
which commonly understood by the 
public respect to insurance, for 
ample, such words or phrases as premiums, 
contracts, reinstatement, lapse, 
grace period, capital, assets, investments, 
legal reserve, insurer, insured, policyholders, 
insurance company and insurance usually 
need not be further clarified in the context 
of the However, certain 
words or phrases may, unless adequately 
clarified in the context of the advertisement, 
mislead who are not familiar with 
insurance terminology. 


are 


with ex- 


policies, 


advertisement. 


those 


Section 3. Advertisements of Benefits Pay- 
able, Losses Covered or Premiums Payable 

A. Deceptive 
tions 


Words, Phrases or Illustra- 


Words, phrases or illustrations shall not 
be used in a manner which misleads or has 
the capacity and tendency to deceive as to 
the extent of any policy benefit payable, 
loss covered or premium payable. An 
advertisement relating to any policy benefit 
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payable, loss covered or premium payable 
shall be sufficiently complete and clear as 
to avoid deception or the capacity and tend- 
ency to deceive. 

Explanation: 

(1) The words and phrases “all,” “full,” 
“complete,” “comprehensive,” “unlimited,” 
“up to,” “as high as,” “this policy will pay 
your hospital and surgical bills” or “This 
policy will replace your income,” or similar 
words and phrases shall not be used so as 
to exaggerate any benefit beyond the terms 
of the policy, but may be used only in such 
manner as fairly to describe such benefit. 

(2) A policy covering only one disease 
or a list of specified diseases shall not be 
advertised so as to imply coverage beyond 
the terms of the policy. Synonymous terms 
shall not be used to refer to any disease so 
as to imply broader coverage than is the 
fact. 

(3) The benefits of a policy which pays 
varying amounts for the same loss occurring 
under different conditions, or which pays 
benefits only when a occurs under 
certain conditions, shall not be advertised 
without disclosing the limited conditions 
under which the benefits referred to are 
provided by the policy. 


loss 


(4) Phrases such as, “this policy pays 
$1,800 for hospital room and board ex- 
penses” are incomplete without indicating 
the maximum daily benefit and the maxi- 
mum time limit for hospital room and board 
expenses. 


B. Exceptions, Reductions and Limitations 


When an advertisement refers to any 
dollar amount, period of time for which any 
benefit is payable, cost of policy, or specific 
policy benefit or the loss for which such 
benefit is payable, it shall also disclose those 
exceptions, reductions and limitations af- 
fecting the basic provisions of the policy 
without which the advertisement would 
have the capacity and tendency to mislead 
or deceive. 


Explanation: 

(1) The term “exception” shall mean any 
provision in a policy whereby coverage for 
a specified hazard is entirely eliminated; 
it is a statement of a risk not assumed 
under the policy. 

(2) The term “reduction” shall mean any 
provision which reduces the amount of the 
benefit; a risk of loss is assumed but pay- 
ment upon the occurrence of such loss is 
limited to some amount or period less than 
would be otherwise payable had such re- 
duction clause not been used. 
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(3) The term “limitation” shall mean any 
provision which restricts coverage under the 
policy other than an exception or a reduction. 

(4) Waiting, Elimination, Probationary or 
Similar Periods 


When a policy contains a time period be- 
tween the effective date of the policy and 
the effective date of coverage under the 
policy or a time period between the date 
a loss occurs and the date benefits begin 
to accrue for such loss, an advertisement 
covered by Section 3B shall disclose the 
existence of such periods. 

(5) Pre-existing Conditions 

(a) An advertisement covered by Section 
3B shall disclose the extent to which any 
loss is not covered if the cause of such loss 
is traceable to a condition existing prior to 
the effective date of the policy. 

(b) When a policy does not cover losses 
traceable to pre-existing conditions, no ad- 
vertisement of the policy shall state or imply 
that the applicant’s physical condition or 
medical history will not affect the issuance 
of the policy or payment of a claim there- 
under. This limits the use of the phrase “‘no 
medical examination required” and phrases 
of similar import. 


Interpretation of Section 3 generally 


To interpret Section 3 properly, it is nec- 
essary, first, to distinguish between Sections 
3A and 3B. Generally, the purpose of Sec- 
tion 3A is to prevent an insurer from ex- 
aggerating the extent of policy benefits or 
minimizing cost by using phraseology which 
either overstates benefits or is so incomplete 
as to leave an exaggerated idea of benefits 
in the mind of the reader. The first sentence 
of the Section and Explanations 1 and 2 
prohibit and explain exaggeration by over- 
statement. The second sentence of the Sec- 
tion and Explanations 3 and 4 prohibit and 
explain exaggeration by incompleteness. 


Section 3B extends this principle of “no 
exaggeration.” In essente it states that in 
certain types of advertisements the only way 
that exaggeration of benefits can be avoided 
is to set forth in the same advertisements 
certain of the limitations, exceptions and 
reductions affecting the benefits described. 


Section 3A applies to any advertisement 
which discusses benefits. Section 3B applies 
only to an advertisement which discusses 
benefits to the extent of mentioning the 
dollar amount or time limit of the benefits 
or cost of the policy or benefits thereunder. 


Because the basic purpose of both rules 
is the same—to prevent exaggeration—they 
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must necessarily overlap at times. For ex- 
ample: In advertising a policy which con- 
tains an aggregate benefit limit, it would 
be improper to use alone the phrase, “no 
limit on the number of claims” because the 
second sentence of Section 3A requires com- 
pletion of the statement in some manner 
like “no limit on the number of claims until 
the aggregate amount X dollars has been 
paid.” If elsewhere the advertisement con- 
tains a discussion of dollar amount or time 
limit of benefits or cost of the policy or its 
benefits, Section 3B requires that the aggre- 
gate amount be set forth because it is an 
important “limitation.” Therefore, in this 
example, the aggregate amount should be 
set out because both Sections 3A and 3B 
require it. 

The distinction between Sections 3A and 
3B can best be explained as follows: Sec- 
tion 3A is only concerned with phraseology 
of benefit descriptions in an advertisement. 
Section 3B is not primarily concerned with 
phraseology but, in advertisements to which 
it applies, in having certain limitations, ex- 
ceptions and reductions set forth. It is 
simply coincidental that to meet the phrase- 
ology requirements of Section 3A it may 
sometimes be necessary to describe a limi- 
tation, exception or reduction. 


Interpretation of Section 3A, specifically 


In interpreting Section 3A the following 
suggestions should be observed: 

1. Language which states or implies that 
a certain age group or groups are eligible 
for coverage when such is not the fact is 
unacceptable. 

2. Language which states or implies that 
each member under a “family” contract is 
covered as to the maximum benefits adver- 
tised when such is not the fact is unac- 
ceptable. 

3. Advertisements which indicate that a 
particular coverage or policy is exclusively 
for “preferred risks” or a particular seg- 
ment of people are unacceptable if in the 
issuance of policies such distinctions are 
not maintained. 

4. The importance of diseases rarely or 
never found in the class of persons to whom 
the policy is offered shall not be exagger- 
ated in an advertisement. 

5. Section 3A(3) applies only to “limited 
benefit” type policies, the term to be given 
the connotation it usually receives in the 
industry. 

6. A limited benefit-type policy should be 
identified as such when advertised by dis- 
closure of its limited character. 
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For example, automobile, air and railroad 
travel policy advertisements should disclose 
that they are limited to accidents resulting 
from automobile, air or railroad travel, as 
the case may be, as well as the limited man- 
ner in which the accident must occur, in- 
cluding any unusual conditions. 


7. Examples of what benefits may be paid 
under a policy shall not disclose only maxi- 
mum benefits unless such maximum benefits 
are paid for losses from common and prob- 
able illness rather than exceptional or rare 
illnesses. 

8. When a range of hospital room rate 
benefits is set forth in an advertisement, it 
must be made clear that the insured will 
receive Only the room rate benefit written 
or printed in the policy selected. Language 
which implies that the insured may select 
his room rate benefit at the time of hospi- 
talization is unacceptable. 

9. Language which implies that the amount 
of benefits payable under a _loss-of-time 
policy may be increased at time of disability 
according to the needs of the 
unacceptable. 


insured, is 


10. The term “confining sickness” is an 
abbreviated expression and in the case of 
either lifetime benefits or benefits for shorter 
periods the term must be explained in the 
advertisement. An example of an accept- 
able explanation would be: “Benefits are 
payable for total disability due to confining 
sickness only so long as the insured is nec- 
essarily confined indoors.” Captions such 
as “Lifetime Sickness Benefits” or “Five 
Year Sickness Benefits” are incomplete if 
such benefits are subject to confinement re- 
quirements. When sickness benefits are 
subject to confinement requirements, cap- 
tions such as “Lifetime Confining Sickness 
Benefits” or “Five Year Confining Sickness 
Benefits” would be acceptable. 

11. The following are specific examples 
of the type of advertising prohibited or per- 
mitted by Section 3A: 

Advertisements shall not state that the 
insurer— 

“pays hospital, surgical, etc. bills,” 

“pays dollars to offset the cost of medical 
care,” 


“safeguards your standard of living,” 
“pays full coverage” or 
coverage,” 


“pays complete 


“pays for financial needs,” 

“provides for replacement of your lost 
paycheck,” 
unless the statement 
literally true. 


in each instance is 
Where appropriate such or 
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similar words or phrases may properly be 
~ -¢ ce ” 4 : ” 
used if preceded by the words “help,” “aid, 
“assist” or similar words or phrases. 
12. Advertisements which state that the 
premiums will not be changed in the future 
are not acceptable, unless such is the fact. 


Interpretation of Section 3B, specifically 


That part of Section 3B which reads as 
follows: 

“When an advertisement refers to any 
dollar amount, period of time for which any 
benefit is payable, cost of policy, or specific 
policy benefit or the loss for which such 
benefit is payable, ¥ 
attempts to 
ment which 


define the type of advertise- 
must meet the requirements 
set forth in the remaining language of the 
Section. 
The 
above 
“dollar 


words “dollar amount” 
should be interpreted as 
amount of benefits.” 


appearing 
meaning 


It is possible to have an advertisement 
which does not specifically mention dollar, 
time or cost, but accomplishes the same 
objective by indirection. For example, if 
there were a hospital and surgical expense 
policy which paid all incidental hospital 
expenses, it might be advertised as follows: 
“When you are covered under our hospital 
and surgical expense policy, we pay all your 
incidental hospital expenses.” Or an adver- 
tisement of a major medical expense policy 
may truthfully promise to pay 75% of hos- 
pital, medical and surgical expenses in ex- 
cess of the deductible. In both of these 
examples, language is employed which is 
sufficiently specific to indirectly disclose to 
the reader the dollar amount to which he 
may become entitled. The language of the 
rule mentioned above, to-wit: “Specific 
policy benefit or the loss for which such 
benefit is payable” was inserted to describe 
this type of advertisement. 


As was noted in the “Basic Principles of 
Interpretation” advertisements generally fall 
within three categories. To properly apply 
the philosophy expressed in the first para- 
graph of the “Basic Principles,” the mean- 
ing of Section 3B must be examined in the 
light of each category. The first category 
of advertisements includes those which are 
the direct or principal sales inducements 
and are designed to invite offers to con- 
tract, i. e., clearly attempt to persuade the 
reader or listener to purchase the policy or 
policies advertised. When such an adver- 
tisement mentions dollar amount or time 
limit of benefits or cost of policy or policy 
benefits, it is always subject to the limita- 
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tions imposed by the mandatory portion of 
Section 3B. 

The second category of advertisements 
includes those designed to attract the reader's 
interest in the policy or policies advertised 
so that he will inquire for further details 
and information. This type of advertise- 
ment usually describes benefits broadly. It 
may make some mention of dollar amount, 
time limits or cost. Such mention, however, 
does not in itself mean that the require- 
ments of Section 3B are applicable if the 
advertisement clearly falls within the cate- 
gory of an invitation to inquire. 


To illustrate the foregoing: A brief tele- 
vision commercial or a direct mail card may 
state, “X company invites you to inquire for 
full information about their $14 a day hos- 
pital expense policy.” This advertisement is 
obviously not in the first category, an in- 
vitation to contract, but rather in the second 
category, an invitation to inquire. The 
viewer or reader could not reasonably de- 
cide to purchase the policy described on the 
basis of the information given even though 
it does mention a dollar amount. 


But suppose the advertisement states, “X 
company invites you to inquire for full in- 
formation about its $14 a day hospital ex- 
pense policy which will cost you only 4¢ 
a day.” Unlike the first example, it is more 
than a mere invitation to inquire for fur- 
ther details and should fall within the scope 
of Section 3B. The distinction between the 
two advertisements is plain, if it is borne in 
mind, in the examples given, that at least 
two kinds of information are needed by a 
prospective purchaser to determine whether 
he wishes to buy. He needs to know (1) 
what he will get, and (2) what it will cost. 
If he only knows what he will get without 
knowing the cost or if he knows only what 
he must pay without knowing what he will 
get, his only reasonable course is to seek 
further information. The principle followed 
in the above examples is that if those ad- 
vertisements which fall within the category 
of an invitation to inquire withhold some 
facts without which no one could reason- 
ably decide to buy the policies advertised, 
such advertisements are not subject to the 
limitations imposed by Section 3B: It should 
be recognized that there is no single con- 
clusive test and that each advertisement is 
weighed individually. 


It is also true that if the description of 
dollar, time or cost is merely for the pur- 
pose of identifying the policy, Section 3B 
should not apply. Conversely, if the men- 
tion of dollar, time or cost is for the pur- 
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pose of doing more than identifying the 


policy, Section 3B may apply. 


Thus, it can be seen that many adver- 
tisements falling within the “invitation to 
inquire” category are not subject to the re- 
quirements of Section 3B, but as has been 
shown, there will be times when their lan- 
guage is such as to make compliance nec- 
essary. 

The third category of advertisements in- 
cludes those of an institutional type. Rarely 
is it likely that dollar amounts, time limits, 
or cost will be mentioned in this class. Sec- 
tion 3B, therefore, has little or no appli- 


cation to advertisements in this category. 


We turn now to consideration of the man- 
datory portion of Section 3B which reads 
as follows: 

» it shall also disclose those excep- 
tions, reductions and limitations affecting 
the basic provisions of the policy without 
which the advertisement would have the 
capacity and tendency to mislead or deceive.” 

Where Section 3B applies, it is clear that 
it is not necessary to disclose all exceptions, 
reductions and limitations. The following are 
examples of exceptions, reductions and limi- 
tations that generally do affect the basic 
provisions and “without which the adver- 
tisement would have the capacity and tend- 
ency to mislead or deceive.” Also included 
are examples of those that generally are not 
of sufficient significance to affect the basic 
provisions or to mislead if omitted. The lists 
are not intended to be complete and the 
advertiser should use the lists as a guide in 
determining the character of exceptions, re- 
ductions and limitations that do not appear. 


Generally Do Affect the Basic Provisions and 
Without Which the Advertisement Would 
Have the Capacity and Tendency to Mislead 
Or Deceive 

1. War or act of war 

2. While in armed services 

3. Territorial restriction on 
within the U. S. and Canada 

4. Complete aviation exclusion 

5. Self-inflicted injury 

6. Injury inflicted by another person 

7. Pre-existing sickness or disease 

8. Exclusion or reduction for loss 
to pre-existing bodily infirmities 

9. Exclusion or reduction for loss due 
to specific diseases, classes of diseases or 
types of injuries 

10. Confinement restrictions in disability 
policies such as house confinement, bed 
confinement and confinement to the premises 

11. Waiting periods 
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coverage 


due 


12. Reduction in benefits because of age 

13. Any reduction in benefit during a 
period of disability 

14. Workmen’s compensation or employ- 
ers’ liability law exclusion 

15. Occupational exclusion 

16. Violation of law 

17. Automatic benefit in lieu of another 
benefit 

18. Confinement in government hospital 

19. Maternity 

20. Miscarriage in accident and sickness 
policy 

21. Restrictions relating to 
common to both sexes 

22. Restrictions on number of 
hours before benefit accrues 

23. Insanity, mental 
ders, or nervous disorder 

24. Dental treatment, 
cedures 


organs not 


hospital 


diseases or disor- 


surgery or pro- 

25. Cosmetic surgery 

26. While intoxicated or under the in- 
fluence of narcotics, or other language not 
in conformity with the uniform policy 
provision law 

27, Unemployed persons 

28. Retired persons 

29. While handling explosives or chem- 
ical compounds 

30. While or as a result of participating 
in speed contests 

31. While or as a result of riding a 
motorcycle or motorcycle attachment 

32. While or as a result of participating 
in professional athletics 

33. While or as a result of participating 
in certain specified sports 

34. While or as a result of serving as a 
volunteer fireman or in other hazardous 
occupations 

35. Riot or while participating in a riot 

36. Ptomaine poisoning 

37. Gas or poisonous vapor 

38. Sunstroke or heat prostration 

39. Freezing 

40. Poison ivy or fungus infection 

41. Requirement of permanent disability 


Generally Do Not Affect the Basic Provisions 
and Without Which the Advertisement Would 
Not Have the Capacity and Tendency to 
Mislead Or Deceive 

1. Suicide, sane or insane 

2. Attempted suicide, sane or insane 

3. Intentional self-inflicted injury 

4. Territorial restriction with no limita- 
tion of coverage in the U. S. and Canada 

5. Aviation exclusion, except as passen- 
ger on commercial airlines 
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6. Felony or illegal occupation 
dismem- 
disability 


limitation on death, 
commencement of 
following an accident 


7. Time 
berment orf 


8. All statutory standard and policy pro- 
visions, both mandatory and optional 

9. Requirement for 
physician 

10. Definition of total disability 

11. Definition of partial disability 

12. Definition of hospital 

13. Definition of specific total loss 

14. Definition of injury 


regular care by a 


15. Definition of physician or surgeon 

16. Definition of nurse 

17. Definition of recurrent disability 

18. Definition of commercial air travel 

19. Definition classfying hernia as a sick- 


Rest cures 
Diagnoses 
Prosthetics 
Cosmetic surgery, except as a result 
of accident occurring while policy is in force 
24. Dental treatment, surgery or proce- 
dures, except for injury to sound natural 
teeth occurring while policy is in force 
25. Bacterial infection, except pyogenic 
infection occurring through cut or wound 
caused by injury 
26. Eye examination for fitting of glasses, 
or hearing aids 
27. Exclusion of sickness or disease in a 
policy providing only accident coverage 
28. Exclusion for miscarriage in policy 
providing only accident coverage 


Section 4. Necessity for Disclosing Policy 
Provisions Relating to Renewability, Can- 
cellability and Termination 


An advertisement which refers to renew- 
ability, cancellability or termination of a 
policy, or which refers to a policy benefit, 
or which states or illustrates time or age 
in connection with eligibility of applicants 
or continuation of the policy, shal! disclose 
the provisions relating to renewability, can- 
cellability and termination and any modifica- 
tion of benefits, losses covered or premiums 
because of age or for other reasons, in a man- 
ner which shall not minimize or render 
obscure the qualifying conditions. 


Interpretation of Section 4 


Section 4 is divided into two parts. The 
first part defines the type of advertisement 
that is subject to the restrictions imposed 
upon such advertisement by the second 
part. 


The first part of Section 4 reads as 
follows: 
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“An advertisement which refers to re- 
newability, cancellability or termination of 
a policy, or which refers to a policy benefit, 
or which states or illustrates time or age in 
connection with eligibility of applicants or 
continuation of the policy . 

Three distinct categories of advertise- 
ments are described: 

In the first category is that type of ad- 
vertisement “which refers to renewability, 
cancellability or termination of a policy.” 
This language was inserted in the Section 
to prevent the advertisement of a non-can- 
cellable or guaranteed renewable insurance 
policy in such a manner as to over-state 
the non-cancellable or guaranteed renew- 
able feature. For example, suppose a non- 
cancellable and guaranteed renewable to 
age 65, at a level premium, loss-of-time 
policy was advertised briefly in the follow- 
ing manner: “X company sells a non-can- 
cellable loss-of-time benefits policy.” In 
this simple advertisement the Insurer has 
chosen to discuss renewability or as the rule 
puts it “refers to renewability,” etc. It is, 
therefore, bound by the provisions of Sec- 
tion 4 and the language of its advertise- 
ment would have to read something like: 
“X company sells a non-cancellable and 
guaranteed renewable to age 65 loss-of-time 
benefits policy.” Statements like “This 
policy safeguards your renewal” or “Yours 
for as long as you want it” are further ex- 
amples of advertisements, which refer to 
renewability so as to make them subject to 
the limitation imposed by Section 4. It is 
important to note that the restriction ap- 
plies only to advertisements of specific 
policies. 

In the second category is that type of ad- 
vertisement “which refers to a policy bene- 
fit.” In determining what is meant by the 
phrase “refers to a policy benefit,” we must 
keep in mind the “Basic Principles of In- 
terpretation.” It will be recalled that these 
principles divide advertisements into three 
classes: “offers to contract,” “invitations to 
inquire” and “institutional advertisements.” 


“Offers to contract” invariably describe 
benefits in considerable detail because their 
purpose is to convince the reader that he 
should purchase the policy described. This 
type of advertisement is always subject to 
the requirements of Section 4. 


“Invitations to inquire” are designed to 
attract the reader’s interest in the policy 
so that he will inquire as to further details 
and information. Often these are brief ad- 
vertisements used in television and radio 
commercials, pre-call letters, newspapers or 
magazines. The limitations imposed by 
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Section 4 should apply to this type of ad- 
vertisement to the same extent that the 
limitations imposed by Section 3B were 
found to apply to them. In other words, 
the langtiage of the rule “refers to a policy 
benefit” should be interpreted to mean that 
an “invitation to inquire” which discusses 
dollar, time or cost extensively is subject 
to the limitations imposed by Section 4. If, 
however, the mention of dollar, time or cost 
is such that the advertisement withholds 
facts without which no one could 
reasonably decide to buy the policies adver- 
tised, the advertisement is not subject to 
the limitations imposed by Section 4. This 
is an application to Section 4 of the prin- 
ciple established in the interpretation of 
Section 3B and recited . . . [above in] this 
Guide. 

The third class outlined in the Basic 
Principles of Interpretation is the institu- 
tional type advertisement. It is unlikely 
that this type of advertisement will ever 
be subject to Section 4 unless it “refers to 
renewability,” etc., of a specific policy. As 
was discussed in an earlier paragraph, it 
should be remembered that every adver- 
tisement, regardless of its class, is always 
subject to Section 4 if it refers “to renew- 
ability, cancellability or termination of a 
policy.” 


some 


In the third category is that type of ad- 


vertisement “which states or illustrates 
time or age in connection with eligibility of 
applicants or continuation of the policy.” 


There are advertisements which do not 
“refer to renewability,” etc. nor “refer to 
a policy benefit” but nevertheless are subject 
to Section 4. 

These are advertisements which imply 
permanency by a discussion of age. For 
example an advertisement of a cancellable 
policy may say: “Coverage—Ages 18 to 
70,” or “does not terminate at any specific 
age—no reduction in benefits as you grow 
older.” Although technically truthful when 
standing alone, the above type of statement 
in an advertisement may imply permanency 
unless properly qualified. It is not the intent 
of the rules, however, to bring all statements 
about eligibility age under Section 4 but 
only those statements which have the ten- 
dency and capacity to mislead as to the 
permanence and continuability of the pro- 
tection. Simple statements disclosing the 
company’s underwriting policy with respect 
to age such as “issued to people between 
the ages of 55 and 65” do not bring the 
advertisement under Section 4. It is essen- 
tial for the advertiser to use words in 
describing the issue ages which cannot be 
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construed to imply that the ages refer to 
renewability. One example has been given. 
Another approach would be to say some- 
thing like, “For sale to persons between 18 
and 59 years of age.” 

This completes a determination of the 
type of advertisement subject to Section 4. 
The remainder of Section 4 relates to com- 
pliance and reads as follows: 


“ . ,. shall disclose the provisions re- 
lating to renewability, cancellability and 
termination and any modification of benefits, 
losses covered or premiums, because of age 
or for other reasons, in a manner which 
shall not minimize or render obscure the 
qualifying conditions.” 


The word “provisions” used above does 
not contemplate that the policy language 
must be used. Rather, the rule requires a 
summary of the pertinent information with 
respect to renewability, etc. This word was 
used merely to distinguish it from the word 
“conditions” used later in the paragraph. 


In applying Section 4, the advertiser of 
a cancellable or optional-renewal policy is 
concerned only with the requirement that 
a summary of policy renewal provisions be 
set forth and is not concerned with that 
part of the rule which deals with “qualifying 
conditions.” Advertisements of cancellable 
policies that come under Section 4 must 
state that the contract in question is can- 
cellable or renewable at the option of the 
company, as the case may be. For example, 
a policy which is cancellable should be ad- 
vertised in a manner similar to, “This policy 
can be cancelled by the company at any 
time.” Policies which are renewable at the 
company’s option should be advertised in a 
manner similar to, “Renewable at the option 
of the Company,” or “The company has the 
right to refuse renewal of this policy” or 
“The acceptance of a renewal premium is 
optional with the company.” 


With respect to the non-cancellable or 
guaranteed renewable type policy, the rule 
requires two things, first that a summary of 
the policy provisions with respect to re- 
newability be set forth and, second, that 
anything that modifies the permanent char- 
acter of the policy be set forth. The dis- 
closure of provisions relating to renewability, 
etc., will require the use of language such 
as “non-cancellable,” “guaranteed renew- 
able,” “non-cancellable and guaranteed re- 
newable” or “renewable at the option of the 
insured.” 


In addition to the requirement for dis- 
closure of “provisions relating to renew- 
ability,” etc., the rule requires a statement 
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of the qualifying conditions which con- 
stitute limitations on the permanent nature 
of the coverage. These customarily fall into 
three categories: (1) age limits, (2) reserva- 
tion of a right to change premiums and (3) 
the establishment of aggregate limits. For 
example, “non-cancellable and guaranteed 
renewable” does not fulfill the requirement 
of Section 4. If the policy contains a termi- 
nal insurance age of 65 a proper statement 
would be, “Non-cancellable and guaranteed 
renewable to age 65.” An advertisement is 
not required to distinguish among termina- 
tions (a) on the insured’s birthday, (b) on 
the policy anniversary nearest or following 
such date, (c) on the premium date follow- 
ing such date, or (d) any similar method of 
defining the termination date. If a right to 
change premiums is reserved, the statement 
must be amplified to language similar to, 
“ruaranteed renewable to age 65 but the 
company reserves the right to change pre- 
mium rates on a class basis.” If the contract 
contains an aggregate limit after which no 
further benefits are payable, the above 
statement must be amplified with the phrase, 
“subject to maximum dollar amounts pay- 
able by the company as set out in the 
policy,” or similar language. It should be 
borne in mind that one policy may have 
one or more of the three basic limitations. 
The advertisement must show those which 
the policy contains. 


In addition to the above basic require- 
ments, the rule necessitates a disclosure of 
™ any modification of benefits, losses 
covered or premiums because of age or for 
other reasons ” Because of the con- 
text of the section as a whole, this must be 
interpreted to mean only “modification of 
benefits,” etc. which detract from the per- 
manent nature of the coverage being offered. 
In other words, the rule is not a repetition 
of Section 3B which requires the setting 
forth of certain limitations, exceptions and 
reductions when an advertisement describes 
benefits extensively. Rather, Section 4, un- 
der certain circumstances, requires only the 
description of those limitations which di- 
rectly affect the permanent nature of the 
policy. For example, a provision for modi- 
fication of benefits or increase of premium 
on account of change of occupation does 
not affect the permanent nature of the 
policy and, therefore, is not required to be 
disclosed by Section 4. Another example of 
a modification of benefits which does not 
affect the permanent nature of the coverage 
is a terminal reduction, i.e., a provision for 
the termination of benefit payments at or 
about the terminal age (65 for example). 
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On the other hand, provisions for reduc- 
tion of benefits at stated ages, other than 
terminal reductions, would have to be set 
forth because such a reduction does affect 
the -permanent nature of the coverage. For 
example, a policy may contain a provision 
which reduces benefits 50% after age 50 
although it is renewable to age 65. Such a 
reduction would have to be set forth. Also 
a provision for the elimination of certain 
hazards at any specific ages or after the 
policy has been in force for a_ specified 
time affects the permanent nature of the 
coverage and would have to be set forth. 
In this same category is the policy which 
provides for a stepped-up premium period- 
ically. This, too, affects the permanency of 
coverage and would have to be set forth. 

The foregoing is related to the type of 
advertisements subject to Section 4 and 
what must be disclosed. The remainder of 
this interpretation relates to how the quali- 
fying conditions must be disclosed. The 
language of the section reads: 

~ in a manner which shall not mini- 
mize or render obscure the qualifying con- 
ditions.” 


The qualifying conditions should be set 
forth with the language describing renew- 
ability. For example, “non-cancellable and 
guaranteed renewable to age 65.” In this 
example, “to age 65” is properly stated 
with the words “non-cancellable and guar- 
anteed renewable.” 


It should be mentioned that when Section 
4 requires that an advertisement state the 
terminal age of a permanent type policy, 
the statement of the age limit in the ad- 
vertisement does not of itself bring the 
advertisement under Section 3B. 


In an advertisement of a group plan, sub- 
ject to Section 4, it is not necessary to de- 
scribe the terms of the policy concerning 
cancellability or non-renewability but the 
certificate holder must be advised therein 
that during the continuance of the contract 
his benefits are contingent upon his con- 
tinued membership in the group. 


Section 5. Method of Disclosure of Re- 
quired Information 

All information required to be disclosed 
by these rules shall be set out conspicuously 
and in close conjunction with the state- 
ments to which such information relates or 
under appropriate captions of such promi- 
nence that it shall not be minimized, ren- 
dered obscure or presented in an ambiguous 
fashion or intermingled with the context of 
the advertisements so as to be confusing or 
misleading. 
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Interpretation of Section 5 

The purpose of this Section is to assure 
that all information required to be disclosed 
by the Rules will be disclosed under one of 
two alternative methods in such a manner 
that the arrangement of the material itself 
will not have the capacity and tendency to 
confuse or mislead. 

The first alternative permits the disclos- 
ure of exceptions, limitations, reductions and 
other restrictions either in the description 
of a specific benefit to which they relate or 
in a paragraph set out in close conjunction 
with the description of specific policy bene- 
fits. An example of incorporating a reduc- 
tion in the description of a specific policy 
benefit follows: 

$200.00 per month will be paid during 
total disability, beginning with the first day 
of such disability for as long as 24 months. 
Benefits are reduced 50 per cent for dis- 
ability commencing after attainment of age 
65. 

An example of incorporating exceptions, 
limitations, reductions and other restrictions 
in a paragraph set out in close conjunction 
with the description of specific policy bene- 
fits follows: 


THIS PLAN WILL PAY YOU 

Accidental Benefits: $1,000.00 for acciden- 
tal death; $200.00 per month for total dis- 
ability, beginning with the first day of such 
disability for as long as 5 years; $100.00 per 
month for partial disability, beginning with 
the first day of such disability or immedi- 
ately following total disability for as long 
as 6 months. 

Sickness Benefits: $200.00 per month for 
total disability, beginning with the 8th day 
of such disability for as long as 2 years. 

Hospital and Surgical Benefits: $10.00 per 
day during hospital confinement from first 
day of such confinement for as long as 90 
days; $5.00 to $200.00 under comprehensive 
surgical schedule specifying the maximum 
payment for each operation listed. The 
maximum payment will vary depending upon 
the nature of your operation. 

Total premium $ per 

The benefits described do not cover in- 
jury or disease: (1) existing before the 
policy date; (2) caused by war; or (3) oc- 
curring or commencing while in the Armed 
Forces. 


The acceptance of a renewal premium is 


optional with the Company. Benefits pay- 
able are reduced 50% for disability com- 
mencing or loss occurring after attainment 
of age 65. 
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The second alternative would permit the 
disclosure of exceptions, limitations, reduc- 
tions and other restrictions in some portion 
of the advertisement which is not in close 
conjunction with the provisions describing 
specific policy benefits, provided they were 
properly captioned. 

For example, assuming that the last two 
paragraphs of the preceding example were 
separated from the description of the specific 
policy benefits by other material so as not 
to be in close conjanction with the benefit 
descriptions, then such paragraphs would 
have to be appropriately captioned as follows: 


LIMITATIONS 


The benefits described do not cover in- 
jury or existing before the 
policy date; (2) caused by war; or (3) oc- 
curring or commencing while in the Armed 
Forces. 


disease: (1) 


The acceptance of a renewal premium is 
optional with the Company. Benefits pay- 
able are reduced 50% for disability com- 
mencing or loss occurring after attainment 
of age 65. 

The particular caption used above need 
not be used. For example, instead of the 
caption “Limitations,” you might use “Ex- 
ceptions,” “Exclusions,” “Not Covered,” 
“Restrictions,” “Extent of Coverage,” or 
any other caption or combination of cap- 
tions which would serve as notice of the 
exceptions, limitations or reductions from 
policy coverage. 

Because of the different types of adver- 
tising media used to sell and promote accident 
and sickness insurance and the tremendous 
number and variety of techniques employed 
in each media, it was not practical to estab- 
lish minimum and maximum requirements 
with respect to the size and style of type. 
Therefore, the “equal prominence” test was 
not employed in the Rule nor should it be 
applied in the interpretation of the Rule. 


In summary, the purpose of this Rule is 
to make certain that the information re- 
quired to be disclosed is presented clearly 
and in such a manner as to be readily noticed. 


Section 6. Testimonials 


Testimonials used in advertisements must 
be genuine, represent the current opinion 
of the author, be applicable to the policy 
advertised and be accurately reproduced. 
The insurer, in using a testimonial, makes 
as its own all of the statements contained 
therein, and the advertisement including 
such statements is subject to all of the pro- 
visions of these rules. 
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Interpretation of Section 6 

The purpose of this Section is to establish 
certain requirements to be observed when 
using testimonials in advertisements. Con- 
sidering the rule in its component parts: 
first, all testimonials must be genuine. They 
must not be fictitious. Under this rule, the 
manufacturing, unscrupulous editing or “doc- 
toring up” of a testimonial is clearly pro- 
hibited as being false and misleading. 

Next, the testimonial must represent the 
current opinion of the author. When a 
testimonial is submitted in good faith, set- 
ting forth appreciation for benefits and 
favorable treatment received from an in- 
surer, it follows, as a natural corollary, that 
the use of such testimonial must be limited 
to those instances where the testimonial, no 
matter when written, is still representative 
of the current opinion of the author. In 
other words, at the time of publication, the 
author should still believe what he had 
originally stated. The purpose of this re- 
quirement is to eliminate, as misleading, the 
use of testimonials in those cases where it 
is reasonable to presume that the views 
expressed in the testimonial do not cor- 
rectly reflect current opinion of the author. 
It is conceivable that the writer of a testi- 
monial, for one reason or another, might 
change his mind and no longer entertain 
the views originally expressed. This does 
not mean, per se, that an insurer, in each 
instance, is required to check with the 
author each time his testimonial is used to 
ascertain that the views expressed have not 
altered; but an insurer may not use a testi- 
monial when it has information indicating a 
substantial change of view on the part of 
the author. A testimonial should be checked 
before use in those instances when a change 
of views might be probable or reasonable to 
assume, particularly by virtue of the pas- 
sage of a considerable period of time. 

In this connection an insurer should not 
use a testimonial for more than two years 
after the date it is originally given or fol- 
lowing a prior confirmation without obtain- 
ing a confirmation from the author that the 
testimonial represents his then current opinion. 

This Section, furthermore, prohibits testi- 
monials which do not correctly reflect the 
present practices of the insurer, In other 
words, a testimonial, even though recently 
written and otherwise usable under this 
Section, cannot be used if its statements 
describe practices no longer followed by the 
insurer. Such a testimonial would clearly 
be misleading. 

A further possible misuse of testimonials 
is prohibited under the third part of the 
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Section in which it is required that the 
testimonial must be applicable to the policy 
or benefit being advertised. This is intended 
to eliminate the using of a testimonial given 
in connection with one policy to advertise 
another policy where such use would be 
misleading. This, of course, does not apply 
to testimonials of a general nature in which 
the author expresses appreciation for courte- 
ous treatment received, the prompt pay- 
ment of benefits, and so forth. 


Finally this Section states that the 
testimonial must be accurately reproduced. 
Any change or omission which distorts 
the plain meaning or intent of the testi- 
monial as originally written is prohibited. 
However, a testimonial need not stand or 
fall in its entirety as originally written. 
Certainly if a testimonial should reveal 
information of a personal nature or con- 
tain a statement that is not absolutely cor- 
rect insofar as company procedures or 
practices are concerned, an insurer may omit 
such matter from a testimonial and then 
use the residual matter in its advertising, 
provided, of course, that in so doing the 
original view is not distorted. Also, a por- 
tion or a segment of a testimonial can be 
used provided such use does not result in 
a meaning different from that when such 
excerpt appeared in context in the original 
testimonial. The basic purpose is to pro- 
hibit distortion of the original views ex- 
pressed in the testimonials in such manner 
that their use would be misleading. 


The purpose of the last sentence of the 
Section is to place responsibility for the 
truthfulness and accuracy of the testimonial 
on the insurer, and to prevent an insurer 
from avoiding the other requirements of the 
tules by the exclusive use of testimonial ad- 
vertising. For example, if a testimonial 
refers to the dollar amount of any benefit, 
period of time for which any benefit is pay- 
able, or the cost of any benefit or policy, 
it would fall within the scope of Section 
3B and other applicable sections of the 
Rules in the same manner: as any cther 
advertisements. However, a mere recital of 
the amount a company had paid to a claim- 
ant over a designated period of time in 
connection with a specific claim would not 
in itself render the testimonial subject to 
Section 3B. 


When the amount of aggregate benefits 
which have been paid to a particular claim- 
ant are recited in a testimonial, the state- 
ment of this claim payment should not have 
the capacity and tendency to mislead a 
reader as to the true nature of the insurance 
coverage for which the payment was made. 
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For example, if the author of a testimonial 
owned a loss-of-time policy which had paid 
him $600 loss-of-time benefits for a three- 
month disability, it might create the im- 
pression that the policy paid for hospital 
expenses if he said, “When I was in the 
hospital for three months, the company 
paid me $600.00.” 


Use of Statistics 


An advertisement relating to the dollar 
amounts of claims paid, the number of per- 
sons insured, or similar statistical informa- 
tion relating to any insurer or policy shall 
not be used unless it accurately reflects 
all of the relevant facts. Such an advertise- 
ment shall not imply that such statistics 
are derived from the policy advertised 
unless such is the fact. 


Section 7. 


Interpretation of Section 7 

If the term “loss ratio” is quoted, it 
should be based on (a) premiums received 
and benefits paid, or (b) premiums earned 
and losses incurred. 

An advertisement representing the dollar 
amounts of claims paid must also indicate 
the period over which such claims have 
been paid. 


Section 8. Inspection of Policy 

An offer in an advertisement of free in- 
spection of policy or offer of a premium 
refund is not a cure for misleading or 
deceptive statements contained in such ad- 
vertisement. 


Interpretation of Section 8 


No comment believed necessary. 


Section 9. Identification of Plan or Num- 
ber of Policies 


A. When a choice of the amount of 
benefits is referred to, an advertisement 
shall disclose that the amount of benefits 
provided depends upon the plan selected 
and that the premium will vary with the 
amount of the benefits. 


B. When an advertisement refers to vari- 
ous benefits which may be contained in 
two or more policies, other than group 
master policies, the advertisement shall 
disclose that such benefits are provided 
only through a combination of such policies. 


Interpretation of Section 9 
No comment believed necessary. 


Section 10. Disparaging Comparisons and 
Statements 

An advertisement shall not directly or 
indirectly make unfair or incomplete com- 
parisons of policies or benefits or otherwise 


Report to the Reader 


falsely disparage competitors, their policies, 
services or business methods. 


Interpretation of Section 10 


No comment believed necessary. 


Section 11. 
A. An 


Jurisdictional Licensing 


advertisement which is intended 
to be heard beyond the limits of 
the jurisdiction in which the insurer is 
licensed shall not imply licensing beyond 
those limits. 

B. Such advertisements by direct mail 
insurers shall indicate that the insurer is 
licensed in a specified state or states only, 
or is not licensed in a specified state or 
states, by use of some language such as 
“This Company is licensed only in State A” 
or “This Company is not licensed in State 
B.” 

Interpretation of Section 11 


seen or 


Section 11A is intended to apply to all 
insurers while 11B is intended to 
apply only to insurers who solicit business 
by direct mail in states in which they are 
not licensed. 


Section 


An advertisement which contains testi- 
monials from persons who reside in a state 
in which the insurer is not licensed or which 
refers to claims of persons residing in states 
in which the insurer is not licensed implies 
licensing in those states and therefore is in 
violation of this Section unless the adver- 
tisement otherwise states. 


Section 12. Identity of Insurer 


The identity of the insurer shall be made 
clear in all of its advertisements. An ad- 
vertisement shall not use a trade name, 
service mark, slogan, symbol or other de- 
vice which has the capacity and tendency 
to mislead or deceive as to the true identity 
of the insurer. 


Interpretation of Section 12 

This Section prohibits the 
name of an agency or “ Under- 
writers” or “ Plan” in type, size 
and location so as to have the capacity and 
tendency to mislead or deceive as to the 
true identity of the insurer. 


use of the 


This Section does not prohibit the use 
of the initials, the trade name or a portion 
of the corporate name of the insurer unless 
such use has the capacity and tendency to 
mislead or deceive as to the true identity 
of the insurer, in which event the insurer 
should set forth its full name and its home 
or principal office, i.e., city and state. 
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This Section prohibits an insurer from 
using an address so as to mislead or deceive 
as to its true identity or licensing status. 


Section 13. 
cations 


An advertisement of a particular policy 
shall not state or imply that prospective 
policyholders become group or quasi-group 
members and as such enjoy special rates 
or underwriting privileges, unless such is 
the fact. 


Group or Quasi-Group Impli- 


Interpretation of Section 13 

This Section prohibits the use of repre- 
sentations to any segment of individuals 
that a particular policy or coverage is avail- 
able only to that, or similar segment of 
individuals as preferred risks, when actually 
such policy or coverage is available to 
eligible members of the public at large. 
There is no prohibition against advertising 
that a policy or coverage is available to 
only a particular segment of individuals 
such as professional men, business men, 
etc., as preferred risks when in actual under- 
writing practice such is the fact. 

This Section prohibits the solicitation of 
a particular class such as governmental em- 
ployees by use of advertisements which 
state or imply that their occupational status 
entitles them to reduced rates on a group 
or other basis when in fact the policy being 
advertised is sold only on an individual 
basis at regular rates. 


Section 14. 
Offers 


An advertisement shall not state or imply 
that a particular policy or combination of 
policies is an introductory, initial or special 
offer and that the applicant will receive 
advantages by accepting the offer, unless 
such is the fact. 


Interpretation of Section 14 


This Section prohibits any statements or 
implication to the effect that only a specific 
number of policies will be sold or that a 
time is fixed for the discontinuance of the 
sale of the particular policy advertised be- 
cause of special advantages available in the 
policy, unless such is the fact. 


Introductory, Initial or Special 


Section 15. Approval or Endorsement by 
Third Parties 


A. An advertisement shall not state or 
imply that an insurer or a policy has been 
approved or an insurer’s financial condition 
has been examined and found to be satis- 
factory by a governmental agency, unless 
such is the fact. 
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B. An advertisement shall not state or 
imply that an insurer or a policy has been 
approved or endorsed by an individual, group 
of individuals, society, association or other 
organization, unless such is the fact. 


Interpretation of Section 15A 

The word, “approved,” shall not be in- 
terpreted so as to permit an insurer to state 
or imply in an advertisement that a govern- 
mental agency has endorsed or recommended 
the insurer, its policies or its financial 
condition. 

This Section does not prohibit an insurer 
from reproducing a portion of a filed report 
of examination of such insurer, conducted 
by one or more insurance departments, pro- 
vided the portion reproduced is not taken 
out of context and thereby rendered untrue 
or misleading. 


Interpretation of Section 15B 


This Section requires current and valid 
endorsements. It would prohibit represen- 
tations that a policy or plan of an insurer 
is a community health plan or program 
unless such policy or plan has been adopted 
by the particular community government 
for the residents of that community or has 
been so designated by law. 


Section 16. Service Facilities 


An advertisement shall not contain un- 
true statements with respect to the time 
within which claims are paid or statements 
which imply that claim settlements will be 
liberal or generous beyond the terms of 
the policy. 


Interpretation of Section 16 
No comment believed necessary. 


Section 17. Statements about an Insurer 


An advertisement shall not contain state- 
ments which are untrue in fact or by 
implication misleading with respect to the 
insurer’s assets, corporate structure, finan- 
cial standing, age or relative position in the 
insurance business. 


Interpretation of Section 17 

Among other things, this Section pro- 
hibits insurers which have been organized 
for only a brief period of time from adver- 
tising that they are “old” or from making 
similar untrue representations, 

Illustrations of a “Home Office” building 
should not be used in a manner which will 
be misleading with respect to the actual size 
and magnitude of the insurer’s business. 


[The End] 
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Sn Futwee Gssues 


AN ANALYSIS of ‘‘Noncancellable and Guar- 
anteed Renewable Accident and Sickness In- 
surance’”’ will be made by Orville F. Grahame, 
vice president and general counsel of The Paul 
Revere Life Insurance Company. The author 
states that a true noncancellable policy has a 
guaranteed premium, a guaranteed benefit 
and a guaranteed coverage of risks. 


THE SUBJECT ‘‘Life Insurance and the Statute 
of Wills: The Wisconsin Statute" will be dis- 
cussed by Perlie P. Fallon, member of the bars 
of New York and of the United States Supreme 
Court. 


Patrick MAGARICK, secretary and general 
claims manager of the Manufacturers Casualty 
Insurance Company, will reply to Judge Sam- 
vel H. Hofstadter’s article ‘Alternative Pro- 
posal to the Compensation Plan."’ As a cure 
to reducing court congestion, Mr. Magarick 
suggests the imposition of higher court costs 
and the provision that these costs be assessed 
against trial counsel in the event that his client 
is unable to pay them. 
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